
BEFORE THE ARKANSAS WORKERS' COMPENSATION COMMISSION

WCC NO. F910776

CARY LINDEMUTH, Employee  CLAIMANT

WAL-MART, Employer  RESPONDENT

CLAIMS MANAGEMENT, Carrier RESPONDENT

OPINION FILED JULY 13, 2010

Hearing before ADMINISTRATIVE LAW JUDGE GREGORY K. STEWART in Springdale,
Washington County, Arkansas.

Claimant represented by EVELYN BROOKS, Attorney, Fayetteville, Arkansas.

Respondents represented by SUSAN FOWLER, Attorney, Little Rock, Arkansas.

STATEMENT OF THE CASE

On June 23, 2010, the above captioned claim came on for a hearing at Springdale,

Arkansas.   A pre-hearing conference was conducted on April 7, 2010, and a pre-hearing

order was filed on that same date.   A copy of the pre-hearing order has been marked

Commission's Exhibit #1 and made a part of the record without objection.

At the pre-hearing conference the parties agreed to the following stipulations:

1.   The Arkansas Workers’ Compensation Commission has jurisdiction of the within

claim.

2.   The employee/employer relationship existed between the parties at all relevant

times.

At the time of the hearing the parties agreed to stipulate that claimant earned an

average weekly wage of $626.58 which would entitle him to compensation at the rate of

$418.00 for total disability benefits and $314.00 for permanent partial disability benefits.

At the pre-hearing conference the parties agreed to litigate the following issues:

1.   Compensability of injury to claimant’s back on July 6, 2009.

2.   Related medical.
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3.   Temporary total disability benefits.

4.   Attorney fee.

5.   Notice.

The claimant contends he sustained a compensable spinal injury arising out of and

in the course and scope of his employment on or about July 6, 2009.  He contends he is

entitled to related medical, temporary total disability, and an attorney fee.  With respect to

the notice issue, claimant contends that notice of the injury was given before December

4, 2009.  Also, claimant contends that failure to give notice should not affect the liability

of the respondent for medical treatment because it has denied the entire claim; therefore,

it was not harmed by lack of notice. 

The respondents contend the claimant cannot establish a compensable injury as

defined in A.C.A. §11-9-102(4)(A)(i) or (ii) occurring on July 6, 2009.  In the alternative,

respondents contend the claimant failed to notify the respondents that he suffered any

work-related injury until December 4, 2009, and they are not responsible for payment of

any benefits prior to that date.

From a review of the record as a whole, to include medical reports, documents, and

other matters properly before the Commission, and having had an opportunity to hear the

testimony of the witnesses and to observe their demeanor, the following findings of fact

and conclusions of law are made in accordance with A.C.A. §11-9-704:

FINDINGS OF FACT & CONCLUSIONS OF LAW

1.   The stipulations agreed to by the parties at the pre-hearing conference

conducted on April 7, 2010, and contained in a pre-hearing order filed that same date, are

hereby accepted as fact.

2.   The parties’ stipulation that claimant earned an average weekly wage of

$626.58 which would entitle him to compensation at the rate of $418.00 for total disability
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benefits and $314.00 for permanent partial disability benefits is also hereby accepted as

fact.

3.   Claimant has failed to prove by a preponderance of the evidence that he

suffered a compensable injury to his back on or about July 6, 2009.

FACTUAL BACKGROUND

The claimant is a 53-year-old man who went to work for the respondent on

December 2, 2005.  Claimant testified at the hearing that he has primarily loaded and

unloaded trucks throughout his working life.  With the exception of an approximate six-

month period of time, claimant also unloaded trucks for the respondent.  His job duties

included unloading boxes off pallets or sometimes off of the floor.  Claimant testified that

the boxes were not heavy, but the job did require a lot of bending over.  

Claimant testified that approximately two weeks prior to July 6, 2009, he started

having pain in his leg which he attributed to his pre-existing rheumatoid arthritis.  Claimant

continued working for the respondent until sometime on July 7, 2009, when he had sharp

pains and could no longer work.  Claimant testified that at that time he had pain which went

down his right leg from his hip.  The claimant left work early that day and was taken to the

emergency room by his father. 

After the emergency room visit, claimant came under the care of nurse practitioner

Price.  Price’s medical report of July 8, 2009 indicates a history of leg pain for three days

with no known injury.  Price treated claimant conservatively with an injection, medication,

and several visits to physical therapy.  When claimant’s condition did not improve, Price

ordered an MRI scan which revealed a herniated disc at the L4-5 level.  

Price eventually referred claimant to Dr. Kyle, neurosurgeon.  In a report dated

October 20, 2009, Dr. Kyle noted that the claimant’s MRI scan revealed a herniated disc

at the L4-5 level and he recommended that claimant continue with conservative treatment.
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When claimant did not respond to the conservative treatment, Dr. Kyle recommended

surgical decompression which was performed on November 30, 2009.  On January 11,

2010, Dr. Kyle released the claimant to return to work with a 25-pound lifting restriction.

Claimant has filed this claim contending that he suffered a compensable injury to

his low back on or about July 6, 2009.  He seeks payment of related medical benefits,

temporary total disability benefits, and a controverted attorney fee.

ADJUDICATION

Claimant contends that he suffered a compensable injury to his low back while

working for the respondent on or about July 6, 2009.  Claimant’s claim is for a specific

injury identifiable by time and place of occurrence.   The Commission has stated in Henry

Weaver v. Precision Packaging, Full Commission Opinion filed February 2, 1995

(E400880), that pursuant to Act 796 of 1993, the following must be shown in order to

establish the compensability of an injury occurring after July 1, 1993:

(1)  proof by a preponderance of the evidence of an injury
arising out of and in the course of his employment;

(2)  proof by a preponderance of the evidence that the
injury caused internal or external physical harm to the
body which required medical services or resulted in
disability or death;

(3)  medical evidence supported by objective findings,
as defined in Ark. Code Ann. §11-9-102(16), establishing
the injury;

(4)  proof by a preponderance of the evidence that the
injury was caused by a specific incident and is identi-
fiable by time and place of occurrence.   

After reviewing the evidence in this case impartially, without giving the benefit of the

doubt to either party, I find that claimant has failed to meet his burden of proving by a

preponderance of the evidence that he suffered a compensable injury which arose out of
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and in the course of his employment with the respondent.

First, I believe it is important to note that claimant did not testify that he suffered an

injury caused by a specific incident identifiable by time and place of occurrence on or

about July 6, 2009.  Instead, claimant testified that his leg pain had begun two weeks

earlier and continued to worsen over that period of time until it culminated in him leaving

work early on July 7, 2009.

Furthermore, I find claimant’s testimony regarding a denial of prior back pain to be

extremely critical with regard to his credibility.  Claimant testified at the hearing that he had

never had any back problems prior to the two weeks before July 6, 2009.  

Q. Had you ever had any back problems before July - -

A. No, ma’am.

Q. - - before the two week period before July 6?

A. No, ma’am.

Q. No?

A. No.

Q. No back pain at all?

A. No.

Q. So, if there is an emergency room note presented
to the judge here today that says you were in the ER at
Mercy on May 2 with complaints of back pain, you don’t
recall that?

A. Nope.

The respondent introduced into evidence records from Mercy Medical Center dated

May 2, 2009 indicating that claimant presented with complaints of back pain.  The history

contained in the medical report goes on to indicate that claimant described his back pain

as recurrent and indicated that it occurred constantly.
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This is a recurrent (has RA, when he has a flare, this
is where he has problems each time) problem.  The
current episode started yesterday.  The problem 
occurs constantly.  The problem has not changed
since onset.

The report goes on to indicate that claimant rated his pain severity as an 8 out of

10.  The report indicates that claimant was diagnosed as suffering from lumbago as well

as rheumatoid arthritis.  He was given hydrocodone for pain and an injection.

Given the history contained in the May 2, 2009 medical report, which describes this

problem as recurrent and occurring constantly, it is difficult to understand how claimant

could have denied any back pain prior to two weeks before July 6, 2009.

Furthermore, as previously noted, claimant testified that on July 7, 2009 he left work

early because of pain in his legs and also because he was having chest pain which he

attributed to stress.  In order to leave work early on July 7, the claimant had to complete

a form stating the reason for his need to leave work early.  That form was introduced into

evidence and mentions only “chest pains” with no mention of back, hip, or leg pain.

Subsequent to July 7, 2009, claimant did not return to work for respondent until

sometime in October 2009.  In order to remain off work claimant completed several leave

of absence/FMLA forms for the respondent.  The first of these was completed on July 12,

2009.  On that form, claimant indicated that the reason for his leave was “Medical Leave”

and “Own Serious Health Condition”.  A box next to workers’ compensation was not

checked or marked by the claimant in any way.  Claimant likewise completed additional

leave of absence forms on October 12, 2009 and again on November 18, 2009.  Those

forms again indicate that claimant’s leave was for his own health condition and the box

next to workers’ compensation was not checked or marked in any way.

Claimant testified at the hearing that he did not even relate his condition to his

employment until he was seen by Dr. Kyle.  Claimant was not evaluated by Dr. Kyle until

October 20, 2009, more than three months after he last worked for the respondent.
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In summary, claimant has the burden of proving by a preponderance of the

evidence that he suffered a compensable injury to his back while employed by the

respondent on or about July 6, 2009.  After reviewing the evidence in this case, I find that

claimant has failed to meet his burden of proof.  First, claimant specifically denied having

any back problems prior to a two week period before July 6, 2009.  However, the

documentary evidence contains a medical report dated May 2, 2009, which indicates that

claimant suffers from recurrent back pain which occurred constantly and which claimant

rated as an 8 out of 10.  Claimant was diagnosed with lumbago and was provided

medication and an injection for that pain.  Furthermore, although claimant contends that

he left work early on July 7, 2009 because of pain in his leg and chest, the form claimant

completed on that date stating the reason he was leaving early mentions only claimant’s

chest pain, not his legs.  Furthermore, claimant completed a series of leave of absence

forms and indicated on those forms that his leave was for his own health condition and he

did not check or mark the box next to workers’ compensation.  In fact, it was not until after

claimant was evaluated by Dr. Kyle on October 20, 2009 that claimant according to his

testimony attributed his problems to his employment with the respondent.  This was more

than three months after the claimant had last worked for the respondent.  Based upon the

foregoing evidence, I simply find that claimant has failed to meet his burden of proving by

a preponderance of the credible evidence that he suffered a compensable injury to his low

back while employed by the respondent on or about July 6, 2009.

ORDER

Claimant has failed to prove by a preponderance of the evidence that he suffered

a compensable injury to his back while employed by the respondent on or about July 6,

2009.  Therefore, his claim for compensation benefits is hereby denied and dismissed.

The respondents are ordered to pay the court reporter’s charges for preparing the
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hearing transcript in the amount of $432.75.

IT IS SO ORDERED.

                                                                       
GREGORY K. STEWART
ADMINISTRATIVE LAW JUDGE


