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Claimant represented by EVELYN BROOKS, Attorney, Fayetteville, Arkansas.

Respondents represented by CURTIS NEBBEN, Attorney, Fayetteville, Arkansas.

STATEMENT OF THE CASE

On January 21, 2010, the above captioned claim came on for a hearing at

Springdale, Arkansas.   A pre-hearing conference was conducted on November 19, 2009,

and a pre-hearing order was filed on that same date.   A copy of the pre-hearing order has

been marked Commission's Exhibit #1 and made a part of the record without objection.

At the pre-hearing conference the parties agreed to the following stipulations:

1.   The Arkansas Workers’ Compensation Commission has jurisdiction of the within

claim.

2.   The employee/employer relationship existed between the parties at all relevant

times.

3.   The claimant sustained a compensable injury to her left knee on June 4, 2008.

4.   The respondent has accepted and paid some compensation benefits.

At the pre-hearing conference the parties agreed to litigate the following issue:

1.   Claimant’s entitlement to medical treatment recommended by Dr. Arnold.

At the time of the hearing the claimant clarified the issues to be litigated.  First,
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claimant indicated that the arthroscopic procedure which had been recommended by Dr.

Arnold had now been performed.  Claimant is requesting payment for the arthroscopic

procedure and related medical treatment.  Claimant indicated that at this time she is not

requesting payment for any medical treatment relating to a pre-existing arthritic condition.

The claimant contends she is entitled to medical treatment as recommended by Dr.

Arnold.

The respondents contend they have paid all benefits to which the claimant is

entitled.

From a review of the record as a whole, to include medical reports, documents, and

other matters properly before the Commission, and having had an opportunity to hear the

testimony of the witness and to observe her demeanor, the following findings of fact and

conclusions of law are made in accordance with A.C.A. §11-9-704:

FINDINGS OF FACT & CONCLUSIONS OF LAW

1.   The stipulations agreed to by the parties at the pre-hearing conference

conducted on November 19, 2009, and contained in a pre-hearing order filed that same

date, are hereby accepted as fact.

2.   Claimant has met her burden of proving by a preponderance of the evidence

that the arthroscopic procedure performed by Dr. Arnold and his ensuing medical

treatment subsequent to that surgery for the arthroscopic procedure is reasonable and

necessary in relation to her compensable injury.   

FACTUAL BACKGROUND

The claimant is a 39-year-old woman who was hired by the respondent in June

2006 as a sewer.  Claimant suffered an admittedly compensable injury to her left knee

when she slipped and fell on June 4, 2008.  Following her injury the claimant was treated
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conservatively with physical therapy, injections, and medication.  Claimant eventually came

under the care of Dr. Tomlinson who recommended an arthroscopic procedure for

claimant’s knee injury.  When respondent did not approve this recommended medical

treatment, claimant filed for and received a change of physician to Dr. Arnold.  Dr. Arnold

performed an arthroscopic procedure on the claimant’s left knee on May 22, 2009.

Claimant has filed this claim contending that the surgical procedure performed by

Dr. Arnold and its related medical treatment is causally related to her compensable left

knee injury.

ADJUDICATION

Claimant has the burden of proving by a preponderance of the evidence that

medical treatment is reasonable and necessary.  Patchell v. Wal-Mart Stores, Inc., 86 Ark.

App. 230, 184 S.W. 3d 32 (2004).  Claimant has the burden of proving by a preponderance

of the evidence that she is entitled to additional medical treatment.  Dalton v. Allen

Engineering Company, 66 Ark. App. 201, 989 S.W. 2d 543 (1999).  

After reviewing the evidence in this case impartially, without giving the benefit of the

doubt to either party, I find that claimant has met her burden of proof.

First, it should be noted that the claimant had a prior injury to her left knee which

resulted in a surgical procedure on February 15, 2002.  Claimant testified at the hearing

that she fully recovered from that procedure and had no additional problems with her knee

until after the injury on June 4, 2008.  

The medical evidence submitted at the hearing supports claimant’s contention that

the arthroscopic procedure performed by Dr. Arnold is reasonable and necessary medical

treatment for her compensable left knee injury.  As previously noted, the claimant was

treated conservatively and eventually came under the care of Dr. Tomlinson, an

orthopaedic surgeon.  Dr. Tomlinson in his treatment of the claimant recommended that
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she undergo an arthroscopic procedure for her compensable knee injury.  In  a report

dated October 8, 2008, Dr. Tomlinson indicated that claimant’s condition would not

improve without an arthroscopic evaluation and treatment of her left knee.  Furthermore,

in a report dated November 3, 2008, Dr. Tomlinson diagnosed claimant’s condition as a

patellofemoral contusion and a traumatic retropatellar injury which were verified by an MRI

scan.  Again, Dr. Tomlinson recommended that claimant undergo an arthroscopic

evaluation and treatment.

When respondent did not approve the recommended surgery, claimant filed for and

received a change of physician to Dr. Arnold, orthopaedic surgeon.  Dr. Arnold performed

surgery on claimant’s left knee on May 22, 2009.  Dr. Arnold had previously addressed the

work-relatedness of this procedure in reports dated April 7, 2009 and May 12, 2009.  In the

May 12, 2009 report, Dr. Arnold indicated that claimant had two issues.  One was a pre-

existing arthritic condition which he did not believe was related to her work injury.

However, Dr. Arnold indicated that claimant’s second issue involved loose bodies, a

chondral defect and possible meniscus tear which he believed was related to the

claimant’s work-related injury.  Accordingly, he recommended an arthroscopic procedure

and indicated that at some point claimant’s arthritic condition might result in a total knee

replacement.  Again, claimant is not requesting benefits related to this pre-existing arthritic

condition at this time.

Following the surgery by Dr. Arnold, claimant’s medical records were evaluated by

Dr. Terry Sites, an orthopaedic surgeon, at the request of the respondent for an

independent medical evaluation.  According to Dr. Sites, Dr. Arnold’s surgical records

indicate that claimant had a medial and lateral meniscus tear which was discovered during

the arthroscopic procedure.  Dr. Sites indicated it was not uncommon for MRI scans to

miss intra-articular pathology such as a torn meniscus.  It was Dr. Sites’ opinion that the

medial and lateral meniscus tears were the result of claimant’s work-related injury.  Dr.
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Sites in that same report went on to indicate that in his opinion the claimant’s

patellofemoral chondromalacia/arthrosis was pre-existing and not related to the claimant’s

work-related injury.  I find that the opinion of Dr. Arnold is entitled to greater weight.  Dr.

Arnold has been claimant’s primary treating physician and he has evaluated the claimant.

On the other hand, Dr. Sites has not been claimant’s treating physician and his opinion is

based upon his review of claimant’s medical records.

In summary, claimant has the burden of proving by a preponderance of the

evidence that she is entitled to additional medical treatment for her compensable left knee

injury.  In this particular case, Dr. Tomlinson in October and November 2008

recommended an arthroscopic evaluation of the claimant’s knee to treat her work-related

injury.  Following a change of physician, claimant came under the care of Dr. Arnold who

also recommended an arthroscopic procedure.  It was Dr. Arnold’s opinion that claimant

suffered from two conditions, one of which was a pre-existing arthritic condition which

might require a knee replacement in the future and a second condition which was causally

related to her work-related injury and necessitated an arthroscopic procedure.  Claimant

underwent this arthroscopic procedure on May 22, 2009, and it was determined that she

had lateral and medial meniscus tears.  It was the opinion of Dr. Sites, the respondent’s

independent medical examiner, that these tears were the result of claimant’s work-related

injury.  Based upon this evidence, I find that claimant has met her burden of proving by a

preponderance of the evidence that the arthroscopic procedure and its related treatment

is causally related to her compensable injury.

In reaching this decision, I note that claimant is entitled to continued medical

treatment from Dr. Arnold for her compensable work-related injury.  In his report of July 30,

2009, Dr. Sites indicates that no further treatment is needed with regard to the medial and

lateral meniscus tears.  However, the documentary evidence does not contain a report

from Dr. Arnold indicating that claimant is no longer in need of additional medical
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treatment.  As previously noted, I find that the opinion of Dr. Arnold is entitled to greater

weight than that of Dr. Sites.

AWARD

Claimant has met her burden of proving by a preponderance of the evidence that

the arthroscopic surgery and its related treatment performed by Dr. Arnold is reasonable

and necessary medical treatment for her compensable left knee injury.  

Pursuant to A.C.A. §11-9-715(a)(1)(B)(ii), attorney fees are awarded “only on the

amount of compensation for indemnity benefits controverted and awarded.”   Here, no

indemnity benefits were controverted and awarded; therefore, no attorney fee has been

awarded.   Instead, claimant’s attorney is free to voluntarily contract with the medical

providers pursuant to A.C.A. §11-9-715(a)(4). 

The respondents are ordered to pay the court reporter’s charges for preparing the

hearing transcript in the amount of $166.00.

IT IS SO ORDERED.

                                                                     
GREGORY K. STEWART
ADMINISTRATIVE LAW JUDGE


