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Respondents represented by JOHN D. DAVIS, Attorney, Little Rock, Arkansas.

STATEMENT OF THE CASE

On April 21, 2010, the above captioned claim came on for a hearing at Springdale,

Arkansas.   A pre-hearing conference was conducted on January 6, 2010, and a pre-

hearing order was filed on that same date.   A copy of the pre-hearing order has been

marked Commission's Exhibit #1 and made a part of the record without objection.

At the pre-hearing conference the parties agreed to the following stipulations:

1.    The Arkansas Workers’ Compensation Commission has jurisdiction of the

within claim.

2.   The employee/employer/carrier relationship existed between the parties at all

relevant times.

3.   The claimant sustained a compensable injury to her low back on August 28,

2008.

At the pre-hearing conference the parties agreed to litigate the following issues:

1.   Compensability of injury to mid back on August 28, 2008.

2.   Medical for mid and low back.   
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The claimant contends she suffered a compensable injury to her mid back on

August 28, 2008.  She requests medical for both her mid and low back.

The respondents contend the claimant was provided with medical care until she was

released to return to regular work on November 7, 2008, at which time the medical

provider indicated that claimant had “no pain.”  She did not request additional medical care

until October 20, 2009.  Respondents contend the claimant is not entitled to additional

medical care.

From a review of the record as a whole, to include medical reports, documents, and

other matters properly before the Commission, and having had an opportunity to hear the

testimony of the witnesses and to observe their demeanor, the following findings of fact

and conclusions of law are made in accordance with A.C.A. §11-9-704:

FINDINGS OF FACT & CONCLUSIONS OF LAW

1.   The stipulations agreed to by the parties at the pre-hearing conference

conducted on January 6, 2010, and contained in a pre-hearing order filed that same date,

are hereby accepted as fact.

2.   Claimant has failed to prove by a preponderance of the evidence that she

suffered a compensable injury to her mid back on August 28, 2008.

3.   Claimant has met her burden of proving by a preponderance of the evidence

that she is entitled to additional medical treatment for her low back injury of August 28,

2008.

FACTUAL BACKGROUND

The claimant is a 28-year-old woman who began working for the respondent as a

care aide in July 2008.  The respondent operates an assisted living center for the elderly

and a nursing home for residents who need more assistance.  Claimant primarily worked
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in the assisted living area and her job duties included interacting with residents, helping

serve breakfast and lunch, helping clean rooms, and helping with various activities.

On August 28, 2008, the claimant was asked to work in the respondent’s nursing

home.  Claimant testified that she was assisting a resident out of bed to take a shower

when the resident began to fall backwards.  In an effort to keep the resident from hitting

her head or falling too fast, the claimant continued to hold on to her and she developed

immediate sharp pain in her back that went from her upper back to her low back.  

After the claimant left the resident’s room she saw a co-employee walking down the

hall and informed that co-employee that she had injured her back and needed medical

treatment.  She asked the employee to inform her supervisor, Wade Cothren, of the

situation because he was not present at that time.  As the claimant was walking out to the

parking lot she saw Cothren, reported the incident, and indicated that she was going to

seek medical treatment.

Claimant initially went to a medical clinic before she was taken by ambulance to the

emergency room in Springdale.  At the emergency room claimant was given an injection

and an IV with pain medication.

Claimant testified that she did not return to work for the respondent for several

weeks after her initial medical treatment.  Claimant was sent by the respondent to Dr. Price

for treatment and he eventually returned claimant to work with restrictions.  Claimant

continued working for respondent until January 2009 when she terminated her employment

after an altercation with a co-worker.

Claimant’s medical treatment from Dr. Price was conservative, consisting of

medication and work restrictions.  Dr. Price ordered an MRI scan of the claimant’s lumbar

spine which revealed no disc herniation.  Dr. Price diagnosed claimant’s condition as a

lumbar strain with muscle spasm.  On November 7, 2008, Dr. Price indicated that

claimant’s back had been “fine” for the last two or three weeks.  As a result, Dr. Price
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opined that the claimant’s strain of her lumbar spine had resolved and he released her to

regular work and discharged her from his care.

As previously noted, the claimant continued to work for the respondent until she

terminated her employment in January 2009.  After the claimant terminated her

employment with respondent she did not return to work but instead stayed home with her

children.  In addition, claimant also helped watch a friend’s child while the friend was at

work for which she received some payment. 

Prior to claimant’s employment with respondent she had attended nursing school

for a period of time before quitting because of stress and wanting to spend more time with

her family.  Claimant applied for readmission to nursing school and began taking classes

in August of 2009.

Claimant testified at the hearing that after her release from Dr. Price she continued

to have some back pain.  Claimant testified that while she was no longer working her back

condition improved, but she always had back pain and was uncomfortable.  Claimant

testified that she would take Ibuprofen and lay down, using a heating pad.  Claimant also

testified that she often slept on the couch because it was more comfortable than her bed.

After claimant returned to nursing school in August 2009 she testified that within two

weeks she noticed that her back pain was increasing.  Claimant testified that her back pain

increased while she was carrying her books and while she was standing up during her

clinical studies.  Claimant testified that when performing clinical studies she was on her

feet 10 to 12 hours a day, two days a week.  As a result, claimant sought additional

medical treatment from Dr. Price’s clinic in October 2009.  Dr. Price again diagnosed

claimant’s condition as a lumbar strain and recommended that the claimant undergo

another MRI scan.  Claimant was eventually referred to Dr. Blankenship by Dr. O’Connell,

claimant’s family physician.  Dr. Blankenship evaluated the claimant on January 5, 2010,

and he recommended that the claimant undergo physical therapy and an evaluation by Dr.
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Cannon for a possible injection.  

Claimant has filed this claim contending that in addition to an injury to her low back

on August 28, 2008, she also suffered a compensable injury to her mid back on that same

date.  In addition, claimant is requesting additional medical treatment for her low back and

also for her mid back.

ADJUDICATION

The first issue for consideration involves claimant’s contention that in addition to

the compensable injury to her low back she also suffered a compensable injury to her mid

back on August 28, 2008.   After reviewing the evidence in this case impartially, without

giving the benefit of the doubt to either party, I find that claimant has failed to prove by a

preponderance of the evidence that she suffered a compensable injury to her mid back on

August 28, 2008.  

While claimant testified that on August 28, 2008 she had pain from her upper back

to her low back, the medical records indicate that claimant’s complaints of pain involved

her lumbar spine.  In fact, Dr. Price diagnosed claimant’s condition as a lumbar strain with

muscle spasm.  There is no indication in Dr. Price’s notes that claimant was making

complaints of mid back pain or that he diagnosed claimant as suffering an injury to her mid

back area on August 28, 2008.  Complaints of mid back pain in Dr. Price’s medical reports

do not appear until the report of October 18, 2009.  This was more than a year after the

August 28, 2008 injury.  In addition, in order to prove a compensable injury to her mid back

area claimant must offer medical evidence supported by objective findings establishing an

injury.  Here, the only objective findings with regard to claimant’s mid back area is the MRI

scan of October 2, 2008 which notes degenerative changes at the T11-12 and T12-L1

level.  However, these notations are for degenerative changes and they are not objective

findings establishing a new injury.
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Accordingly, for the foregoing reasons, I find that claimant has failed to prove by a

preponderance of the evidence that she suffered a compensable injury to her mid back on

August 28, 2008.

The second issue for consideration involves claimant’s contention that she is

entitled to additional medical treatment for her compensable low back injury.  The claimant

has the burden of proving by a preponderance of the evidence that she is entitled to

additional medical treatment.  Dalton v. Allen Engineering Company, 66 Ark. App. 201, 989

S.W. 2d 543 (1999).

In this particular case, the medical report from Dr. Price dated November 11, 2008

indicates that claimant’s condition has been “fine” for the last two to three weeks.  As a

result, Dr. Price indicated that claimant’s lumbar spine strain had resolved and he released

claimant to regular work and discharged her from his care.  Subsequent medical reports

from treating physicians for other physical ailments are contained in the documentary

evidence.  These include medical reports from the Northwest Arkansas Clinic for Women

and medical reports from Dr. O’Connell, claimant’s family physician.  Although the claimant

saw these physicians for other complaints, their medical reports do not mention any

continued complaints of pain involving claimant’s back.  This is despite claimant’s

testimony that she continued to have some back discomfort during this period of time.  In

fact, it was not until after claimant had returned to nursing school in August 2009 that her

back condition worsened to the point that she sought additional medical treatment in

October 2009.   In a medical report dated October 18, 2009, the physician at the Medi-

Serve Clinic noted that claimant had an accident at work a year ago and that claimant’s

pain had gone away before coming back three months ago after she began school.

Claimant testified that after she was released by Dr. Price in November 2008 she

did not return to a doctor for her back again until eleven months later in October 2009

because it was her understanding that she had a strain to her low back and that nothing
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else could be done in the way of treatment.  Therefore, even though she continued to have

problems with her back she treated with Ibuprofen, laying down on the couch, and the use

of heating pads.  Claimant’s testimony regarding her continued problems was corroborated

by the testimony of claimant’s husband and by Rochelle Hawes.  Hawes worked for the

claimant as a nanny and is also a friend.  Hawes testified that after returning to Arkansas

in February or March 2009 she worked for the claimant some three to four hours a day,

three or four days a week as a nanny.  Hawes testified that sometimes when she would

come over she noticed that the claimant was not feeling well and would sit on the couch

with a ice pack or heating pad on her back.  Hawes also testified that because claimant

had a weight lifting restriction she would help pick up the children.

I find the medical report from Dr. Price dated October 27, 2009, to be significant.

Portions of that medical report are illegible.  However, the medical report does indicate that

claimant did not suffer a new injury.  More significantly, Dr. Price diagnosed claimant’s

lumbar spine pain as “chronic” in nature.  This would indicate a long term condition as

opposed to one that had recently occurred.   There is no indication that claimant had

suffered any injury to her lumbar spine other than the injury at work on August 28, 2008.

Finally, claimant was also evaluated by Dr. Blankenship on January 5, 2010.  In his

report, Dr. Blankenship stated:

Although I have not been asked to render an
opinion, at present based on the patient’s
clinical history that she has provided to me 
and the fact that she never had any significant
trouble with her back and has had no period
completely pain-free since her injury, I still feel
like this is a work-related injury.

Respondent contends that Dr. Blankenship’s opinion is entitled to little weight given

the fact that Dr. Price indicated that her back pain had resolved in November 2008 as well

as the initial medical report from October 18, 2009 indicating that claimant’s pain had gone
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away and come back only three months previously.  However, Dr. Blankenship’s report

notes that claimant gave a history of intermittent improvement to pain where it was not as

bothersome but that the pain increased when claimant returned to nursing school and was

performing her clinical work.  This history is consistent with claimant’s testimony and also

consistent with the testimony of the witnesses at the hearing which included not only the

claimant but her husband and Hawes.

Accordingly, even though the claimant went some eleven months before she sought

additional medical treatment, credible testimony at the hearing indicates that claimant

continued to have problems with her back during this period of time.  Claimant testified that

she did not seek any additional medical treatment because it was her understanding that

she had a lumbar strain and that no additional treatment would be beneficial.  When

claimant did seek additional medical treatment from Dr. Price, he noted that claimant had

not suffered a new injury but instead diagnosed claimant’s condition as “chronic” in nature.

Based on the foregoing evidence, I find that claimant’s need for medical treatment for her

low back is causally related to her compensable injury.  Therefore, she is entitled to

additional medical treatment.

ORDER

Claimant has failed to prove by a preponderance of the evidence that she suffered

a compensable injury to her mid back while employed by respondent on August 28, 2008.

Claimant has met her burden of proving by a preponderance of the evidence that she is

entitled to additional medical treatment for her compensable low back injury.

Pursuant to A.C.A. §11-9-715(a)(1)(B)(ii), attorney fees are awarded “only on the

amount of compensation for indemnity benefits controverted and awarded.”   Here, no

indemnity benefits were controverted and awarded; therefore, no attorney fee has been

awarded.   Instead, claimant’s attorney is free to voluntarily contract with the medical
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providers pursuant to A.C.A. §11-9-715(a)(4).

The respondents are ordered to pay the court reporter’s charges for preparing the

hearing transcript in the amount of $499.20.

IT IS SO ORDERED.

                                                                
GREGORY K. STEWART
ADMINISTRATIVE LAW JUDGE


