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STATEMENT OF THE CASE

On July 21, 2010, the above captioned claim came on for a hearing at Springdale,

Arkansas.   A pre-hearing conference was conducted on May 12, 2010, and a pre-hearing

order was filed on that same date.   A copy of the pre-hearing order has been marked

Commission's Exhibit #1 and made a part of the record without objection.

At the pre-hearing conference the parties agreed to the following stipulations:

1.   The Arkansas Workers’ Compensation Commission has jurisdiction of the within

claim.

2.   The employee/employer relationship existed between the parties on March 4,

2008.

3.   The claimant was earning an average weekly wage of $388.69 which would

entitle her to compensation at the rate of $259.00 per week for total disability benefits.

At the pre-hearing conference the parties agreed to litigate the following issues:

1.   Compensability of injury to claimant’s left knee.

2.   Temporary total disability.

3.   Medical.

4.   Attorney fee.
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At the time of the hearing claimant clarified her request for temporary total disability

benefits to begin on September 4, 2009 and continue through a date yet to be determined.

Claimant also noted that she had a previous work-related injury with the respondent to her

shoulder and that she began drawing temporary total disability benefits for that injury as

of April 1, 2010.  Claimant concedes that respondent is entitled to a credit for temporary

total disability benefits paid since that date.

The claimant contends she sustained a compensable injury to her left knee while

performing employment services.  She contends she is entitled to the payment of medical,

temporary total disability benefits beginning September 4, 2009 and continuing through

a date yet to be determined, and a controverted attorney fee. 

The respondents contend the claimant was not providing employment services at

the time she claims to have injured herself and has not otherwise established that she

sustained a compensable injury on March 4, 2008.

From a review of the record as a whole, to include medical reports, documents, and

other matters properly before the Commission, and having had an opportunity to hear the

testimony of the witnesses and to observe their demeanor, the following findings of fact

and conclusions of law are made in accordance with A.C.A. §11-9-704:

FINDINGS OF FACT & CONCLUSIONS OF LAW

1.   The stipulations agreed to by the parties at the pre-hearing conference

conducted on May 12, 2010, and contained in a pre-hearing order filed that same date, are

hereby accepted as fact.

2.   Claimant has met her burden of proving by a preponderance of the evidence

that she suffered a compensable injury to her left knee while employed by respondent on

March 4, 2008.

3.   Respondent is liable for payment of all reasonable and necessary medical
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treatment provided in connection with claimant’s compensable left knee injury.

4.   Claimant is entitled to temporary total disability benefits beginning September

4, 2009, and continuing through a date yet to be determined.   Respondent is entitled to

a credit for any temporary total disability benefits paid during this period of time on a

previously accepted shoulder injury.

5.   Respondent has controverted claimant’s entitlement to all unpaid temporary

total disability benefits.

FACTUAL BACKGROUND

The claimant is a 56-year-old woman who began working for the respondent in

September 2006 as an animal caretaker at its animal shelter.  Claimant’s normal working

hours were from 6:30 a.m. to 4:00 p.m. and her job duties included taking care of animals,

cleaning, handling bags of food, dumping cat liter, scrubbing walls, et cetera.  

Claimant testified that normally she and another co-employee, Pam Sen, would

arrive at approximately 6:30 a.m. each morning.  Whoever arrived first would go to the

back gate, unlock it, and unlock the back door of the building.  The front door of the

building was not unlocked for the public until 10:00 a.m.  After arriving, they would clock

in, put their lunches up, and go to their locker to put on their shoes and any protective

clothing they needed before they would go to the kennels and start cleaning.

On the morning of March 4, 2008, the claimant arrived at the shelter first.  There

was snow and ice on the ground and when claimant went to the back gate to unlock it she

noticed that the lock was frozen with ice and that the de-icer was inside the gated area.

Consequently, claimant walked around to the front of the building, unlocked the front door,

and stepped inside.  After stomping her feet on a rug to get snow and water off, she took

two or three steps before slipping and falling onto her buttocks and twisting her left knee

in the process.  She mentioned this fall to Sen when she walked in the door moments later
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and also to her supervisor when she arrived at 9:00 a.m.  Claimant testified that she

completed appropriate paperwork that morning.

At this time claimant was undergoing physical therapy for a previous work-related

injury to her right shoulder.  Claimant had a previously scheduled physical therapy

appointment on the morning of March 4, 2008.  A review of the physical therapy note from

that date indicates that claimant did report falling at work, although she did not complain

of left knee pain at that time.

Claimant also had a prior back injury for which she underwent surgery by Dr. Kyle.

Claimant went to see Dr. Kyle on March 5, 2008, to make sure that she had not re-injured

her back as a result of the fall the day before.

With regard to claimant’s right shoulder injury, she filed for and received a change

of physician request to Dr. Chris Arnold.  Claimant was first evaluated by Dr. Arnold on

October 23, 2008.  His office notes indicate that in addition to claimant’s right shoulder

injury, he also noted that claimant had injured her left knee at work on March 4, 2008.

Subsequent medical treatment from Dr. Arnold indicates that his primary treatment

involved claimant’s shoulder.  However, subsequent medical reports from Dr. Arnold

indicate that claimant’s left knee pain worsened and he eventually gave her a cortisone

injection and when that did not alleviate claimant’s condition he performed surgery on

September 4, 2009.  Medical reports indicate that after her surgery claimant initially

improved but subsequently developed additional problems resulting in Dr. Arnold again

injecting the knee.  As of the time of the hearing Dr. Arnold had discussed a total knee

replacement with the claimant, but claimant testified that she does not have the funds to

pay for that surgery.

Claimant has filed this claim contending that she suffered a compensable injury to

her left knee as a result of the fall on March 4, 2008.  She seeks payment of related

medical treatment, temporary total disability benefits, and a controverted attorney fee.
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ADJUDICATION

The claimant contends that she suffered a compensable injury to her left knee when

she slipped and fell at work on March 4, 2008.  Claimant’s claim is for a specific injury

identifiable by time and place of occurrence.   The Commission has stated in Henry

Weaver v. Precision Packaging, Full Commission Opinion filed February 2, 1995

(E400880), that pursuant to Act 796 of 1993, the following must be shown in order to

establish the compensability of an injury occurring after July 1, 1993:

(1)  proof by a preponderance of the evidence of an injury
arising out of and in the course of his employment;

(2)  proof by a preponderance of the evidence that the
injury caused internal or external physical harm to the
body which required medical services or resulted in
disability or death;

(3)  medical evidence supported by objective findings,
as defined in Ark. Code Ann. §11-9-102(16), establishing
the injury;

(4)  proof by a preponderance of the evidence that the
injury was caused by a specific incident and is identi-
fiable by time and place of occurrence.   

After reviewing the evidence in this case impartially, without giving the benefit of the

doubt to either party, I find that claimant has met her burden of proving by a

preponderance of the evidence that she suffered a compensable injury to her left knee.

First, I find that claimant has met her burden of proving by a preponderance of the

evidence that she suffered an injury which arose out of and in the course of her

employment with the respondent and that the injury was caused by a specific incident

identifiable by time and place of occurrence.  Here, the respondent contends that

claimant’s injury did not arise out of and in the course of her employment because she was

not performing employment services at the time of her fall on March 4, 2008.  A.C.A. §11-

9-102(4)(B)(iii) indicates that a compensable injury does not include an injury which was

inflicted upon an employee at a time when employment services were not being performed.
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The test for determining whether an employee was performing employment services

is whether the injury occurred within the time and space boundaries of the employment,

when the employee was carrying out the employer’s purpose or advancing the employer’s

interest directly or indirectly.  Pifer v. Single Source Transportation, 347 Ark. 851, 69 S.W.

3d 1 (2002).  

In this particular case, it is apparently the respondent’s contention that claimant was

not performing employment services at the time of her slip and fall because she had simply

entered the building, had not clocked in, and had not yet performed any employment

services.  I disagree.  While it is true that the claimant had not yet clocked in, that fact

alone is not dispositive of this issue.  First, I believe that it is important to note that

claimant had already performed some employment services prior to walking in the front

door.  Claimant testified that at the animal shelter there is a pen known as the dog drop.

This is an area where police officers can drop a stray dog after hours when the shelter is

not open.  Claimant testified that normally upon arrival before entering the building either

she or Sen would check the drop pen to see if there was a dog in it before unlocking the

gate.  Claimant testified that the dog drop was 10 to 15 yards away from where they went

through the back gate and that normally you could not see if there is a dog in the drop

unless you walk over to the drop and look in.  Claimant testified that she did this before

clocking in and specifically that she did it on the morning of March 4, 2008.  Therefore, the

claimant had  performed some employment services before clocking in.

In addition, even if the claimant had not already performed employment services by

checking the dog drop, I would still find based upon prior decisions that this claimant was

performing employment services.  Claimant testified that their normal entry was in the back

of the building through the locked gate.  However, if she could not get in through the back

gate she was required to enter the building through the front door.  On this particular day,

the gate was frozen with ice and it was necessary for claimant to go through the front door.
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It was after the claimant had walked in the front door that she slipped and fell.

The facts in this case are very similar to the facts in Crawford v. Fred’s, Inc., Full

Commission Opinion filed July 19, 2010 (F903184).  In that case, the claimant normally

operated a cash register and stocked shelves for her employer.  On the day she was

injured Crawford’s shift had ended and she had clocked out for the day.  After clocking out

Crawford walked to the back of the store as required by her company policy and got her

purse out of a locker in the break room.  As Crawford proceeded to leave the break room

and exit the premises through the front door she tripped over a plastic strip and fell

sustaining various injuries.  The Commission in finding that Crawford was performing

employment services noted that her employer required her to retrieve her personal items

from a locker in the break room and then proceed out of the front of the store after her shift

had ended.  The Commission noted that Crawford’s actions were required by her employer

and therefore at least indirectly carried out the employer’s purpose and advanced the

employer’s interest.

Likewise, in this particular case, the claimant’s actions were required by her

employer.  Claimant had walked past the dog drop and checked to make sure that no dog

was in the drop on the morning of March 4, 2008.  After checking the dog drop claimant

walked to the back gate where she normally entered and discovered that the lock was

frozen with ice.  Because the lock was frozen with ice it was necessary for claimant to

enter the front of the building which her employer required her to do if she could not enter

in the back of the building.  The fact that claimant was required by the respondent to enter

the front of the building if the back of the building was locked as in Crawford at least

indirectly advanced the employer’s purpose and advanced the employer’s interests.

Accordingly, for the foregoing reasons, I find that claimant was performing

employment services at the time of her fall on March 4, 2008.  First, claimant had already

performed employment services on that date before she clocked in by checking the dog
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drop.  Furthermore, when the back gate lock was frozen claimant entered the front of the

building as required by her employer.  Pursuant to the decision in Crawford, this action

was required by her employer and constituted employment services.

Based upon the foregoing evidence, I find that claimant was performing employment

services and that she has proven by a preponderance of the evidence that her injury arose

out of and in the course of her employment with the respondent and that the injury was

caused by a specific incident identifiable by time and place of occurrence.

In addition, I also find that claimant’s injury caused internal physical harm to her

body which required medical services which resulted in disability and that she has offered

medical evidence supported by objective findings establishing an injury.  As previously

noted, Dr. Arnold performed surgery on claimant’s left knee on September 4, 2009.  Dr.

Arnold’s operative report indicates that he discovered medial and lateral meniscus tears

during the procedure as well as multiple loose bodies.  I also note that in a report dated

May 19, 2009, Dr. Arnold noted that the claimant had injured her knee at work in March

2008 and that that injury correlated with the onset of her left knee symptoms.

Based upon this evidence, I find that claimant has satisfied the remaining elements

of compensability with regard to objective findings and that her injury caused internal

physical harm to her body which required medical services and resulted in disability.

In summary, I find that claimant has met her burden of proving by a preponderance

of the evidence that she suffered a compensable injury to her left knee while employed by

respondent on March 4, 2008.  Respondent is liable for payment of all reasonable and

necessary medical treatment provided in connection with claimant’s compensable injury.

The injury to claimant’s left knee is a scheduled injury.  An employee who suffers

a scheduled injury is entitled to receive temporary total disability benefits or temporary

partial disability benefits during their healing period or until they return to work, whichever

occurs first, regardless of whether there is a total incapacity to earn wages.  Wheeler
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Construction Company v. Armstrong, 73 Ark. App. 146, 41 S.W. 3d 822 (2001).  

In this particular case, claimant is requesting temporary total disability benefits

beginning September 4, 2009, the date surgery was performed by Dr. Arnold.  Medical

evidence following that surgery indicates that the claimant initially improved but that she

subsequently developed additional problems which led to an aspiration of the claimant’s

knee as well as further injections.  Furthermore, Dr. Arnold has now discussed a total knee

replacement with the claimant pending funds to pay for that procedure.  Based upon this

evidence, I find that claimant has remained within her healing period from the date of the

original surgery on September 4, 2009, and also note that claimant has not returned to

work since that date.  Therefore, she is entitled to receive temporary total disability

benefits beginning September 4, 2009, and continuing through a date yet to be

determined.  As conceded by the claimant, respondent is entitled to credit for temporary

total disability benefits paid to claimant beginning on April 1, 2010, for a previously

accepted injury to her shoulder.

AWARD

Claimant has met her burden of proving by a preponderance of the evidence that

she suffered a compensable injury to her left knee while employed by respondent on

March 4, 2008.  Respondent is liable for payment of all reasonable and necessary medical

treatment provided in connection with claimant’s compensable left knee injury.  In addition,

claimant is entitled to temporary total disability benefits beginning September 4, 2009, and

continuing through a date yet to be determined with respondent given credit for any

temporary total disability benefits paid subsequent to April 1, 2010.  Respondent has

controverted claimant’s entitlement to all unpaid compensation benefits.

Pursuant to A.C.A. §11-9-715(a)(1)(B), claimant’s attorney is entitled to an attorney

fee in the amount of 25% of the compensation for indemnity benefits payable to the
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claimant.   Thus, claimant’s attorney is entitled to a 25% attorney fee based upon the

indemnity benefits awarded.   This fee is to be paid one-half by the carrier and one-half by

the claimant.   Also pursuant to A.C.A. §11-9-715(a)(1)(B), an attorney fee is not awarded

on medical benefits.

The respondents are ordered to pay the court reporter’s charges for preparing the

hearing transcript in the amount of $279.50.

All sums herein accrued are payable in a lump sum without discount and this award

shall bear interest at the maximum legal rate until paid.

IT IS SO ORDERED.

                                                                       
GREGORY K. STEWART
ADMINISTRATIVE LAW JUDGE


