
BEFORE THE ARKANSAS WORKERS' COMPENSATION COMMISSION

WCC NO. F811821

CHARLES JENKINS, Employee  CLAIMANT

DITCH WITCH OF ARKANSAS, Employer  RESPONDENT

SENTRY INSURANCE COMPANY, Carrier RESPONDENT

OPINION FILED JANUARY 13, 2010

Hearing before ADMINISTRATIVE LAW JUDGE GREGORY K. STEWART in Springdale,
Washington County, Arkansas.

Claimant represented by HADLEY HINDMARSH, Attorney, Rogers, Arkansas.

Respondents represented by JARROD PARRISH, Attorney, Little Rock, Arkansas.

STATEMENT OF THE CASE

On December 9, 2009, the above captioned claim came on for a hearing at

Springdale, Arkansas.   A pre-hearing conference was conducted on August 12, 2009, and

a pre-hearing order was filed on that same date.   A copy of the pre-hearing order has

been marked Commission's Exhibit #1 and made a part of the record without objection.

At the pre-hearing conference the parties agreed to the following stipulations:

1.   The Arkansas Workers’ Compensation Commission has jurisdiction of the within

claim.

2.   The employee/employer/carrier relationship existed among the parties on July

11, 2008.

At the time of the hearing the parties agreed to stipulate that claimant earned an

average weekly wage of $600.00 which would entitle him to compensation at the rate of

$400.00 for total disability benefits and $300.00 for permanent partial disability benefits.

At the pre-hearing conference the parties agreed to litigate the following issues:

1.   Compensability.

2.   Temporary total disability benefits.
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3.   Related medical.

4.   Permanent partial disability based on rating and wage loss.

5.   Attorney fee.

The claimant contends that on or about July 11, 2008 he suffered a compensable

injury while working within the scope of his employment on his job site performing

mechanic work.  The claim was initially accepted and respondent paid claimant’s

emergency room bill for initial treatment of his burns and injuries.  Respondent employer

also paid claimant for some period of time off taken as a result of his injuries.  Claimant

contends that as a result of his injuries he required and received additional medical

treatment for his burns and a severe knee injury which also required surgical correction.

That on or about November 11, 2008 claimant was asked to resign by the respondent

employer based on a disagreement arising out of the injury of July 11, 2008.  Claimant

underwent surgical correction for his knee injury on or about December 10, 2008, and was

unable to return to work for several months after surgery.  Claimant contends the

respondents have controverted this claim in its entirety. 

The respondents contend the claimant has not suffered a compensable work related

injury and that claimant’s injuries did not occur in the course and scope of his employment.

Further, respondents assert that the medical evidence does not support entitlement to

indemnity benefits and/or medical benefits beyond the initial emergency room visit.

From a review of the record as a whole, to include medical reports, documents, and

other matters properly before the Commission, and having had an opportunity to hear the

testimony of the witnesses and to observe their demeanor, the following findings of fact

and conclusions of law are made in accordance with A.C.A. §11-9-704:

FINDINGS OF FACT & CONCLUSIONS OF LAW

1.   The stipulations agreed to by the parties at the pre-hearing conference
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conducted on August 12, 2009, and contained in a pre-hearing order filed that same date,

are hereby accepted as fact.

2.   The parties’ stipulation that claimant earned an average weekly wage of

$600.00 which would entitle him to compensation at the rate of $400.00 for total disability

benefits and $300.00 for permanent partial disability benefits is also hereby accepted as

fact.

3.   Claimant has failed to prove by a preponderance of the evidence that he

suffered a compensable injury as he was not performing “employment services” at the time

of his injury.

FACTUAL BACKGROUND

The respondent is in the business of selling and servicing construction equipment.

The respondent has two locations in Arkansas, one in Benton and one in Rogers.  The

general manager of the respondent is Mark Taylor.   Mark Taylor is generally at the Benton

location and is at the Rogers location approximately two or three times per month.  Mark

Taylor is responsible for hiring and firing employees of the respondent.

There were four employees who worked at the respondent’s Rogers location.  The

first of these was Jeremy Taylor, the son of Mark Taylor.  In July 2008 Jeremy Taylor was

the Rogers customer service manager and was responsible for the Rogers store.  When

Jeremy Taylor was not present at the respondent’s shop, Jonathan Allen was considered

to be in charge.  In 2007 Allen  was the respondent’s sales representative.  Allen’s primary

job duties involved the selling of the respondent’s line of construction equipment.  Finally,

the respondent’s Rogers location had two mechanics.  One of these mechanics was Daniel

Ortiz, and the second was the claimant.  In addition to selling construction equipment, the

respondent also serviced that equipment and this work was performed by Ortiz and the

claimant.  
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The claimant suffered an injury on July 11, 2008.  On that date, Jeremy Taylor had

left Rogers and was not present in the shop.  Both Ortiz and the claimant were performing

their job duties as mechanics, repairing customers’ equipment.  At some point shortly

before lunch Allen approached claimant about a problem he was having with his boat.

Allen had stored his personal boat in the respondent’s shop and had been performing

some repair work on the boat when he was not working during lunch, after work, and on

weekends.  

Allen, during the course of his conversation with the claimant, indicated that he was

having trouble getting the engine to start.  After hearing Allen’s description of the problem

claimant indicated that he might know the cause of that problem.  Shortly after this

conversation the claimant and Allen attempted to start the engine on Allen’s boat.  In order

to start the engine the claimant took a small container of gasoline and was pouring it into

the carburetor while Allen cranked the engine.  The carburetor apparently backfired,

igniting the gas, and catching the claimant’s shirt on fire.  Claimant jumped out of the boat

and ran before falling to the ground in order to put out the flames. Claimant was taken

to the hospital where he was treated for burns.

Subsequent to this incident, Allen completed an accident report indicating that

claimant had been injured when a container of cleaning fluid fell off a back table and

spilled on the claimant’s upper back.  In late October or early November of 2008 Daniel

Ortiz informed Mark Taylor as to the true circumstances of the claimant’s injury.  Following

an admission as to the true circumstances of the injury, both Allen and the claimant were

terminated by the respondent for misrepresentation.

Prior to his termination by the respondent claimant sought medical treatment for

complaints of right knee pain.  Claimant eventually underwent surgery to repair an anterior

cruciate tear in his right knee on December 10, 2008.  

Claimant has filed this claim contending that he suffered a compensable injury in
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the form of a burn and an injury to his right knee while employed by the respondent.  He

seeks payment of temporary total disability benefits, related medical benefits, permanent

partial disability benefits, and a controverted attorney fee.

ADJUDICATION

Claimant contends that he suffered a compensable injury while employed by the

respondent on July 11, 2008.  A compensable injury does not include a “[injury] which was

inflicted upon the employee at a time when employment services were not being

performed...”.  A.C.A. §11-9-102(4)(B)(iii).

Employment services are performed when an employee does something that is

generally required by his or her employer.  Collins v. Excel Specialty Products, 347 Ark.

811, 69 S.W. 3d 14 (2002); Pifer v. Single Source Transport, 347 Ark. 851, 69 S.W. 3d 1

(2002); White v. Georgia-Pacific Corporation, 339 Ark. 474, 6 S.W. 3d 98 (1999).  The test

to determine whether an employee was performing “employment services” is the same test

used when determining whether an employee was acting within “the course of

employment”.  Smith v. City of Fort Smith, 84 Ark. App. 430, 143 S.W. 3d 593 (2004);

Collins, supra; Pifer, supra; White, supra.  The test is whether the injury occurred “within

the time and space boundaries of the employment, when the employee [was] carrying out

the employer’s purpose or advancing the employer’s interest directly or indirectly.  Collins,

supra; Pifer, supra; White, supra.  The critical issue is whether the interests of the

employer were being carried out by the employee at the time of the injury.  Collins, supra.

After reviewing the evidence in this case impartially, without giving the benefit of the

doubt to either party, I find that claimant was not performing employment services at the

time of his injury; therefore, he did not suffer a compensable injury.

The respondent was in the business of selling and servicing construction

equipment.  It was not in the business of servicing boats.  The boat claimant was working
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on at the time of his injury was the personal boat of Jonathan Allen.  All of the witnesses

at the hearing, including the claimant himself, agreed that the work on the boat did not

benefit the respondent.  First, Allen testified that the claimant knowing how to fix a boat or

work on an inboard motor did not benefit the respondent in any way.  He also testified that

working on the boat did not directly or indirectly benefit the respondent.  Mark Taylor

testified that work on the boat provided no benefit either directly or indirectly to the

respondent.  Instead, he testified that the benefit was to Allen.

Also testifying at the hearing was Daniel Ortiz, the other mechanic.  After Ortiz took

claimant to the emergency room, he returned to the respondent’s shop and Allen was still

trying to start the boat’s engine.  Ortiz testified that he informed Allen that the engine was

not good and he told Allen how to remove the fuel pump.  In response to questioning

regarding any benefit to the respondent, Ortiz testified as follows:

Q. And you did not view giving advice or working
on that boat as any part of your job at Ditch Witch,
did you?

A. No.

Q. That was separate from what you did at Ditch
Witch?

A. Yes.

Likewise, Jeremy Taylor also testified that work on the boat did not benefit the

respondent in any way.  Finally, the claimant admitted that work on the boat did not benefit

the respondent:

Q. And you told me under oath at your deposition
that what you were doing on July 11, 2008 with
Jonathan’s boat did not benefit Ditch Witch in the
slightest?

A. No, it did not.
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Thus, the testimony of the witnesses at the hearing was that the work on Allen’s

boat did not benefit the respondent either directly or indirectly.

Nor is there sufficient evidence indicating that claimant was compelled to work on

Allen’s boat or that he felt threatened to work on the boat because Allen was his supervisor

that morning.    First, Allen testified that it was his intention that the claimant help him work

on the boat during his lunch hour.  Allen further testified that he did not say or implicate

anything that would be interpreted as a threat or as being coercive to force claimant to

work on the boat.  Allen testified that if claimant had not wanted to help work on the boat

there would have been no repercussions.  Allen testified that he considered the claimant

to be doing him a favor by helping him work on the boat.  Furthermore, it should be noted

that while Allen was considered to be claimant’s supervisor at the time of the injury, Allen

did not have any authority to hire or fire claimant or any other employee.  In fact, there was

no evidence presented indicating that Allen had the ability to punish the claimant in any

way.

As previously noted, when Ortiz returned to the respondent’s shop, he gave Allen

advice on the problems with his engine.  Ortiz testified that when he helped Allen with his

boat later that day he did not feel forced or compelled to do any work.  Instead, he viewed

his help as a favor to Allen.  

Finally, claimant testified that he did not feel coerced or pressured to help Allen, but

instead did so as a favor.  

Q. While you were working for Ditch Witch and working
on personal vehicles or a science exhibit - - I think Mr.
Parrish will probably ask you the question - - if you felt
coerced or pressured or threatened into doing that?

Did you feel those - -

A. No.  I like to help people.  I just like to help people.
I don’t know about anybody else.  But if you make some-
one happy, it kind of makes you happy too, whether it
was work or working on someone’s science stuff or a
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mini bike or Bronco.

Thus, there is no evidence that the claimant was pressured, coerced, or threatened

if he did not help Allen help on his boat during his lunch hour.  Furthermore, with respect

to this issue, claimant at one point during his testimony testified that he informed Allen that

he could fix the boat, not that he was asked to fix the boat.

A. He just walked up and told me he couldn’t get it
running.  And said he had been messing with it that
morning.  And I asked him what happened, like what
did it do.  He said he turned the key over and it fired
up and then it died.  And I said, I think I got a feeling
I know what the problem is.  Because he changes the
distributor in the wiring over, and it was just out of time.
And I told him I could fix it.

Q. And what did he say?

A. Please.  Thank you.

Q. And so then did you go and work on it?

A. Yeah.  (Emphasis added.)

When subsequently questioned about whether he volunteered to work on the boat

or whether he was asked to work on the boat, claimant indicated that he was asked to work

on Allen’s boat.  However, it appears from the quoted testimony that claimant offered to

work on the boat.  Regardless of whether claimant volunteered or whether Allen asked him

as a personal favor, claimant was not performing employment services at the time of the

accident.

Much of the testimony presented at the hearing involved other circumstances in

which non-customer items were serviced in the respondent’s shop.  There was some

testimony that a motorcycle and a Ford Bronco owned by Jeremy Taylor were worked on

in the respondent’s shop by either the claimant or Ortiz.  However, the circumstances

under which that work was performed were distinctly different from the circumstances
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under which the work on Allen’s boat was performed.  Testimony at the hearing indicated

that the work on the motorcycle and Bronco were done at a time when the respondent had

no customer work to be performed.  Instead of sending Ortiz and the claimant home and

not paying them, Mark Taylor approved of this work in order to provide work for claimant

and Ortiz as opposed to sending them home and not getting paid.  Claimant admitted on

direct examination that working on the motorcycle and the Bronco was a favor to him so

that he would not receive a short check.  

Furthermore, the work on the motorcycle and the Bronco were only done at a time

when there was no customer work to be performed.  Claimant testified at the hearing that

the absence of work was not the situation present on July 11.  He testified that he was not

at the point that he was without a job to do and he testified that this was the only time he

worked on non Ditch Witch equipment when there was actual customer work pending in

the shop.  Thus, I do not find the circumstances involving the work on the motorcycle or

the Bronco to be analogous to the work on Allen’s boat.  The work on the motorcycle and

the Bronco occurred only when the respondent did not have customer work to be

performed.  Furthermore, that work was performed primarily as a favor to the claimant and

Ortiz to prevent them from having to be sent home without pay for lack of work.  In

contrast, on July 11, 2008 there was customer work to be performed according to the

testimony of the claimant.

There was also a significant amount of testimony at the hearing regarding the

reporting of the injury as having occurred while the claimant was working on customer

equipment.  Except to the extent that that reporting reflects on the credibility of Allen and

claimant as witnesses, I do not find that specific reporting particularly relevant as to the

issue of whether claimant was performing employment services other than to state that if

claimant and Allen believed claimant was actually performing employment services on that

date there would have been no need to manufacture a story as to the circumstances of the
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injury.

In summary, a compensable injury does not include injuries which occur when an

employee is not performing employment services.  After reviewing the evidence in this

case, I find that claimant was not performing employment services at the time of his injury.

Instead, he was working on a boat owned by Jonathan Allen.  The testimony from all the

witnesses in this case including the claimant is that this work did not benefit the

respondent either directly or indirectly.  In addition, there is no evidence that claimant felt

compelled, pressured, or coerced into working on Allen’s boat because Allen was a

supervisor.  To the contrary, it appears that claimant was simply trying to do a personal

favor for Allen.  Finally, during other times when non-customer work was being performed,

it was done only because there was no other work and claimant and Ortiz would have been

sent home without pay.  That work was pre-approved by Mark Taylor and there was no

customer work to be performed.  In this particular case, there was customer work to be

performed by claimant.  Accordingly, I find that claimant was not performing employment

services at the time of his injury on July 11, 2008.

ORDER

Claimant has failed to prove by a preponderance of the evidence that he suffered

a compensable injury while employed by respondent on July 11, 2008.  Specifically,

claimant was not performing employment services at the time of his injury.  Therefore, his

claim for compensation benefits is hereby denied and dismissed.

The respondents are ordered to pay the court reporter’s charges for preparing the

hearing transcript in the amount of $920.00.

IT IS SO ORDERED.

                                                                   
GREGORY K. STEWART
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ADMINISTRATIVE LAW JUDGE


