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STATEMENT OF THE CASE

On March 3, 2010, the above-captioned claim was heard in Mountain Home,

Arkansas.  A prehearing conference took place on January 11, 2010.  A prehearing order

entered that same day pursuant to the conference was admitted without objection as

Commission Exhibit 1.  At the hearing, the parties confirmed that the stipulations, issues,

and respective contentions, as amended, were properly set forth in the order.

Stipulations

At the hearing, the parties discussed the stipulations set forth in Commission Exhibit

1.  One additional stipulation was reached at the hearing, which resulted in the following

four, which I accept:
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1. The Arkansas Workers’ Compensation Commission has jurisdiction over this

claim.

2. The employer/employee/carrier relationship existed on or about February 22,

2006 and at all relevant times.

3. Claimant’s neck injury was accepted as compensable and benefits were

paid.

4. Respondents have controverted all further benefits.

Issues

At the hearing, the parties discussed the issues set forth in Commission Exhibit 1.

Claimant withdrew the issue concerning the constitutionality of the Arkansas Workers’

Compensation Act, and amended the one concerning compensability to cover an alleged

left arm injury.  The following were litigated:

1. Whether Claimant sustained compensable closed head and left arm injuries.

2. Whether Claimant is entitled to reasonable and necessary medical

treatment.

3. Whether the statute of limitations bars this claim.

All other issues were reserved.

Contentions

The respective contentions of the parties are as follows:

Claimant:
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1. Claimant contends that she continues to have ongoing medical problems

related to the injuries she sustained on February 22, 2006 to her head, back

of neck and left arm.

2. Claimant contends that she is entitled to reasonable and necessary medical

treatment related to these injuries.

Respondents:

1. The claimant suffered injuries on February 22, 2006, when she was struck

by a hoist.  Claimant received treatment for her head and neck by Dr.

Burnett.  All diagnostic studies were normal and the Claimant underwent

conservative treatment.  She was released to return to work on March 27,

2006, by Dr. Burnett without impairment or restrictions.

2. That subsequent to the Claimant’s release by Dr. Burnett, she terminated her

employment with Eaton.  Respondents are unaware of any treatment since

the Claimant’s release in 2006.

3. An Order of Dismissal was rendered in this case on April 19, 2007, and the

statute of limitations has run.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

After reviewing the record as a whole, including medical reports, documents, and

other matters properly before the Commission, and having had an opportunity to hear the

testimony of the Claimant/witness and to observe her demeanor, I hereby make the

following findings of fact and conclusions of law in accordance with Ark. Code Ann. § 11-9-

704 (Repl. 2002):
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1. The Arkansas Workers’ Compensation Commission has jurisdiction over this

claim.

2. The stipulations set forth above are reasonable and are hereby accepted.

3. This claim is barred by the statute of limitations set forth in Ark. Code Ann.

§ 11-9-702(b)(1).

4. Because of the above finding, the remaining issues are moot and will not be

addressed.

CASE IN CHIEF

Summary of Evidence

Claimant was the sole witness at the hearing.  In addition to the pre-hearing order

discussed above, the exhibits admitted into evidence in this case consist of the following:

Joint Exhibit 1, a compilation of Claimant’s medical records, consisting of one index page

and 34 numbered pages thereafter; and Respondents’ Exhibit 1, non-medical records,

consisting of one index page and 18 numbered pages thereafter.  Without objection from

the parties, the entire Commission file on the claim has been incorporated herein by

reference in order to set out the pertinent procedural history.

Testimony

Michelle Lively.  Claimant testified that she is 27 years old, completed the tenth

grade, and has obtained her GED.  She has some college credits as well.  Claimant was

employed by Respondent Eaton Corporation (hereinafter “Eaton”).  In the following

exchange, she described her alleged work-related injuries:
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Q.  I want to take you back to an injury you sustained on February 22nd of
‘06.  Tell the Judge in your own words what happened on that day.

A.  I just got to work up in there a couple hours.  I was using a hoist system
that, to pick up big bobbins of wire.  And then, I felt pain.  And–

Q.  Were you lifting something at the time?

A.  I don’t remember if I had anything in the hoist or not.

Q.  Okay.  Did the hoist motor fall.

A.  Yes.

Q.  And did it hit you?

A.  Yes.

Q.  Where?

A.  In the head right here (demonstrating) and in the neck, and then, down
my back.

Q.  All right.  Was [sic] there any kind of safety pins on that hoist to keep it
from falling?

A.  There was [sic] supposed to be.

Q.  But there wasn’t [sic]?

A.  I was told later there wasn’t [sic].  They were missing.

It was Claimant’s understanding that the motor weighed 200 pounds.  She believed that

the blow rendered her unconscious because there are parts of the incident that she does

not recall.  Claimant stated that the blow caused a dent in the back of her head, near the

crown, and also caused bruising between her shoulders.

Claimant first went to Dr. Richard Burnett, the company physician.  He referred her

to physical therapy.  Because Claimant still complained of neck problems, he sent her to
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Dr. Knox for an MRI.  She has also seen Drs. Lori Cheney and Vann Smith, as well as Dr.

DeYoung, her personal physician.  Claimant went to DeYoung after she was released to

return to work.  Respondents did not pay for any of her treatment after Dr. Knox.

Thereafter, Claimant used her health insurance she had through her employment at Eaton.

She testified that she continues to have problems with her head and neck since the

injury.  Asked to describe those problems, she stated:

I have headaches.  I have problems concentrating on things.  It makes me
confused.  I have problems remembering things.  My left arm still goes numb
from time to time when my neck’s hurting.

Her confusion has stayed at the same level since the accident.  The pain in her neck

occurs a few times each month and lasts for four to five days at a time.  “[S]leeping wrong”

can trigger her symptoms.  She desires additional treatment to address headaches she

has that occur every few weeks and last for days at a time.  They are so severe that they

cause her to throw up.  She deals with them by lying in a darkened bedroom.  Her left arm

bothers her as well.

According to Claimant, she knew that she had two years to file a workers’

compensation claim.  Her initial counsel was Keith Wren; it was her understanding that

during the period he represented her, a claim had been filed on her behalf.  She obtained

current counsel on March 8, 2008, after Wren’s motion to withdraw had been granted.  It

took six or seven months to get Wren to confirm that he had withdrawn before current

counsel could proceed.  Claimant testified that she was not aware that Chief Administrative

Law Judge David Greenbaum had entered an order dismissing her claim; she received no



Lively - Claim No. F602763 7

notice of this action, and did not learn of it until current counsel learned of it from the

Commission.

When questioned by Respondents, Claimant testified that she was approved for

Social Security disability benefits in the fall of 2008.  She suffered whiplash in a car

accident when she was 15, and sought treatment for it from a chiropractor, Dr. Ungerank,

in December 2005.  Her records from October 1999 reflect that she sought treatment at

that time for, inter alia, headaches that had lasted for seven months.

After she was struck in the head, a big knot appeared and now she has a dent in

that area of her head.  She returned to the emergency room two or three days after the

incident because she was instructed to come back if she experienced any dizziness or

nausea.  Claimant underwent CT scans of her head and neck and x-rays of her middle and

lower back, but they were normal.  She informed Dr. Burnett of problems with her arm, and

was referred for an MRI.  But that result of that test was normal as well.  Burnett released

her to regular duty on March 15, 2006.  Thereafter, she saw her family doctor because

notwithstanding the release, her arm was still numb.  When she saw Dr. Smith on April 6

and 13 of 2006, she informed him that she was consuming three to four alcoholic

beverages a day.

After leaving Eaton, she worked over a year as a cook in her family’s fast food

restaurant.  Her testimony was that she was not able to perform all of the duties of the

position, but that her family worked with her.  Thereafter, she held a job part-time as a

housekeeper.  She has been able to take care of her twin boys and work around the

house, as well as use her computer.
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With respect to the dismissal of her claim, Claimant stated that the Form AR-N

correctly reflects that her mailing address has remain unchanged.  That was the address

listed on the letter accompanying the dismissal order.  Wren only represented her for a

couple of months.  The order permitting him to withdraw from the case is shown as having

been sent to that address.  The record of her last visit with Dr. Cheney reflects that

Claimant sought to have her claim “reopened.”  After she was released from treatment by

Dr. Burnett, she never contacted anyone at Eaton about returning for treatment; and until

her current counsel was retained, she never contacted the Commission about going to see

another doctor.  She paid for her own treatment after the release, and did not inquire about

obtaining a change of physician.

She was aware that she had until two years after the accident, or February 22,

2008, to file a claim.  While she testified that it was her belief that a claim had been filed,

she admitted that she never contacted Wren’s firm to get the paperwork, or the

Commission to check on the status of the claim, prior to the expiration of the time period.

When asked why, she stated:

I had called so many different lawyers, and I was getting no’s and no’s, and
nobody wanted anything to do with it.  And I was depressed and I was in and
out of that, and I just didn’t do it.

When questioned by me, Claimant stated that the last time she saw Dr. Burnett was

March 27, 2006.  The physical therapy she had thereafter, which ended no later than two

weeks following the last Burnett visit, was the last treatment that Respondents covered.

Respondents called no witnesses.

Records-Medical
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The medical records of Claimant that were introduced at the hearing and are

contained in Joint Exhibit 1 reflect the treatment that she testified she underwent.  They

show that Dr. Burnett last saw Claimant on March 27, 2006.  On that date, he wrote that

she had reached maximum medical improvement, had zero percent (0%) impairment, and

could return to regular duty that day.  A note from a visit with Dr. Cheney in 2007 reads as

follows:  “Pt contacted old workmans [sic] compensation company b/c she wants her case

reopened–she was dismissed per [sic] by their Dr.”

Records-Nonmedical

These documents, contained in Respondents’ Exhibit 1 and/or incorporated by

reference from the Commission’s file, show the procedural history of this claim to be as

follows:

Claimant signed a Form AR-N on February 28, 2006, in which she represented that

two days before, a hoist system broke and fell, striking her on the head, neck and back.

A Form AR-1 was filed on March 26, 2006.  Respondents filed Forms AR-2 on March 15

and 27, 2006, showing that the claim had been accepted and that benefits were being

paid.  On April 5, 2006, they filed a Form AR-4, showing that they had closed the file and

that Claimant had been given a return-to-work date of March 15, 2006.  An updated form

was filed on June 8, 2007.

On June 7, 2006, Wren entered his appearance before the Commission on behalf

of Claimant.  Wren on August 1, 2006 moved to withdraw.  While he did not copy Claimant

on this correspondence, the Commission did so in its August 2, 2006 letter acknowledging

his motion.  Claimant on August 11, 2006 faxed a letter to the Commission that reads:
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Mr. Wren at Wren Law Firm has decided not to pursue my case.  Therefore,
I agree to relieve him as my attorney.  However, I do have intentions to
pursue another attorney to help me in this case.

In an order entered August 17, 2006, the Full Commission granted the motion and

permitted Wren’s withdrawal.  Claimant was sent a copy of this.

Nothing further took place until February 26, 2007, when Respondents through

counsel moved for dismissal of the claim under AWCC 099.13 on the basis that no action

on it had taken place for the previous six months.  On March 16, 2007, the Commission

wrote Claimant that Respondents had moved for dismissal of the claim under Ark. Code

Ann. § 11-9-702(d) and Rule 13, and that if she did not respond within 30 days, it would

be assumed that she did not object to dismissal.  The Commission’s file does not reflect

that Claimant, who was pro se at that point, responded to the motion.  On April 19, 2007,

Chief Administrative Law Judge David Greenbaum entered an order that reads:

A claim was filed on behalf of the above-styled employee and a
hearing has not been requested within six (6) months after the filing of that
claim.

Pursuant to the notice previously sent to the claimant and/or
claimant’s attorney, as required by Arkansas Code Annotated § 11-9-702(d),
the claim is hereby dismissed without prejudice.

This Order shall not be construed to affect the timely payment of any
benefit currently accepted and being paid to the employee by the employer
and respondent/carrier as a result of his or her job related injury, nor shall
it, in any way, prejudice the filing of claims for additional benefits within the
statutory time limits imposed by Arkansas Law.

This order, like the one granting Wren’s motion to withdraw, was sent to Claimant on April

19, 2007 at the same address that she has used throughout this claim:  P.O. Box 1020,

Mountain Home, Arkansas  72654.
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Claimant’s current counsel entered his appearance on October 30, 2008, and filed

a Form AR-C, requesting additional benefits.

ADJUDICATION

A. Statute of Limitations

Respondents have alleged that the statute of limitations has run on this claim.  The

parties stipulated, and the evidence before me shows, that this was a claim on which

benefits were paid.  The applicable provision is thus Ark. Code Ann. § 11-9-702(b)(1)

(Supp. 2009), which reads:

In cases in which any compensation, including disability or medical, has
been paid on account of injury, a claim for additional compensation shall be
barred unless filed with the commission within one (1) year from the date of
the last payment of compensation or two (2) years from the date of the injury,
whichever is greater.

The filing of a claim for additional benefits tolls the running of the statute of limitations.

Spencer v. Stone Container Corp., 72 Ark. App. 450, 38 S.W.3d 909 (2001).  But here, the

claim was dismissed under § 11-9-702(d) on April 19, 2007.  Such a dismissal “has been

ruled to ‘untoll’ the statute of limitations.”  Curtis v. Big Lots, ___ Ark. App. ___, ___

S.W.3d ___ (Ark. Ct. App. Apr. 15, 2009) (construing Dillard v. Benton Cty. Sheriff’s Off.,

87 Ark. App. 379, 192 S.W.3d 287 (2004)).  Claimant received notice of the pending

motion to dismiss and did not object to dismiss or otherwise request to be heard on the

matter under Dillard.  Hence, under that precedent, “the claim is considered to have never

been filed, and unless a new claim is filed within the statutory period of time allowed by

Ark. Code Ann. § 11-9-702, the statute of limitations will bar any subsequent claims.”

Single Source Transp. v. Kent, 99 Ark. App. 153, 258 S.W.3d 416 (2007).  The
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Commission must make a finding as to when the last payment of compensation took place.

Id.  Based on the evidence adduced at the hearing, I find that this date was no later than

two weeks after Claimant’s March 27, 2006 visit to Dr. Bennett–or April 10, 2006.

Consequently, in order for the instant claim not to be time-barred, it must have been

filed one year after the above date, or two years after the date of injury (February 22,

2006)–whichever is later.  Thus, the deadline here is February 22, 2008.  However, the

instant claim for additional benefits was not filed until October 30, 2008–over eight months

too late.  It clearly has abridged the statute of limitations.

B. Remaining Issues

Similarly, because I have found that this claim is barred by the statute of limitations,

the remaining issues–whether Claimant sustained compensable injuries to her head and

left arm, and whether she is entitled to reasonable and necessary medical treatment–are

moot and will not be addressed.

CONCLUSION

Based on the findings of fact and conclusions of law set forth above, this claim

hereby is denied and dismissed.

IT IS SO ORDERED.

________________________________
Hon. O. Milton Fine II
Administrative Law Judge


