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STATEMENT OF THE CASE

A hearing was conducted in the above style claim to determine the claimant’s entitlement

to workers’ compensation benefits.  On May 3, 2010, a pre-hearing conference was conducted in

this claim, from which a Pre-hearing Order of the same date was filed.  The Pre-hearing Order

reflects stipulations entered by the parties, the issues to be addressed during the course of the

hearing, and the parties’ contentions relative to the afore.  The Pre-hearing Order is herein

designated a part of the record as Commission Exhibit #1.  The parties further stipulated an

average weekly wage of $267.29.  Additionally, respondents contend that the claim was not

reported as a work related event until March 3, 2010.

The testimony of Peggy Lisk - the claimant, James Lisk and Janet Wright, coupled with

medical reports and other documents comprise the record in this claim.



DISCUSSION

Peggy Lisk, the claimant, with a date of birth of May 21, 1948, has a GED.  Claimant is

right handed.  Claimant commenced her employment with respondent-employer on October 24,

1989, as a certified home health aide.  The claimant received her CNA certification during her

employment with respondent.  

In describing the specifics of her job duties, the testimony of the claimant reflects:

I go out on, and I help patients in their homes, bathing, if 
they need a meal prepared, I do that.  I change beds, just personal
care. (T. 9).

The claimant traveled to the homes of her clients on a daily basis, for which she was paid $10.29,

per visit.  Regarding the paperwork that she personally maintained as a part of the job, the

claimant testified:

We fill out an AEO on the patient every day and then the 
mileage sheet.  We have to put in the time we get there and the 
time we leave, the miles. (T. 9-10).

The testimony of the claimant reflects that the mileage and per visit pay is paid separate.  Claimant

testified that she turns in the documentation regarding visits to clients’ homes and the mileage at

the end of the day to the office of respondent-employer, which is located in Jonesboro.  The

claimant noted that there were exceptions when she did not turn the paperwork in at the end of

the day:

If we have, you know, if we have to work over, and the office
is closed, we will turn in the paperwork the next business day. (T. 11).

The office of respondent-employer closes at 5:00 p.m.

In describing the events of April 24, 2009, which serves as the basis for the present

workers’ compensation claim, the claimant testified:

I had finished with my last patient and started back to my 



office.  And this boy was turning off Fourth Street on to Carter Street.
And he was in my lane, and he hit me. (T. 11).

The claimant explained that it was 4:20 p.m. when she walked out of the house of her last patient

and got in her car, which would have given her sufficient time to get to Jonesboro to turn in her

paperwork.  Claimant maintains that she was en route to Jonesboro to turn in her paperwork at

the time of the motor vehicle accident.  

The claimant testified regarding the injuries she sustained in the April 24, 3009, accident:

I had my seat belt fastened, and when the truck hit me, my head
was struck to the right, and it hurt my neck and my left shoulder. (T. 12).

A pickup truck was involved as the other vehicle in the claimant’s accident.  The claimant

described the damage to her vehicle from the accident:

The front end is messed up.  They totaled it out, and I drove it
home, and it didn’t work but just a couple of days. (T. 12).

The claimant’s testimony reflects that by the time the police arrived at the accident scene and

completed their report it was after 5:00 p.m. and she knew that the office was closed, as such she

did not turn in her paperwork.   The claimant’s immediate supervisor in April 2009, was Janet

Wright.

The claimant testified that she provided notice of the April 24, 2009, motor vehicle

accident to her supervisor on the following Monday, April 27, 2009.  Regarding the afore, the

claimant’s testimony reflects:

I took my paperwork in the office, and I told Janet that I had
had a car accident Friday, and I couldn’t make it back to the office 
before it closed. (T. 13).

The claimant further testified that she informed Ms. Wright of the injuries she sustained in the

motor vehicle accident - - her neck and shoulder were hurt.  Claimant acknowledged that she did

not ask that any kind of medical treatment be provided, explaining:



I thought I would get better, but as the days went by and the
pain just kept getting worse, and I was losing the use of my [left] 
arm, so. (T. 13).

The testimony of the claimant reflects that after her symptoms worsened she did not return to

respondent and request that medical treatment be provided, but instead just went to the hospital,

St. Bernards Medical Center.

The claimant testified that she went to her regular doctor, Dr. Kristi Startler, a few months

later and was sent for an MRI.  Regarding any request during the afore medical treatment that the

matter be turned in as a workers’ compensation claim, the claimant testified:

I told her, you know, Ms. Wright that.  I didn’t know what 
she had done, whether she had filed it or not. (T. 14).

Claimant acknowledged that she took no actions on her own in filing a workers’ compensation

claim other than secure the services of an attorney. 

The claimant testified that she was taken off work due to residuals from her injury

growing out of the April 24, 2009, accident for the period April 30, 2009 through May 11, 2009. 

The testimony of the claimant reflects regarding her physical condition during the afore period:

I was just really shook up, and my shoulder was just
really hurting.  I couldn’t use it, and my arm.  I just could not
perform my work duty.  (T. 15).

While the claimant returned to work in May 2009, her testimony reflects that she had difficulty

performing her job duties .  There was a second period that the claimant was off work, which she

attributes to residual of her April 24, 2009, accident, from February 19, 2010 until April 19, 2010. 

Claimant maintains during the afore period she was undergoing physical therapy on her shoulder

and arm at the office of Dr. Schechter, a Jonesboro orthopedic physician.   The claimant testified

that she was able to return to work in April 2010. 

The testimony of the claimant reflects that she has been back at work since April 19, 2010. 



Claimant testified that she has limitations on lifting and transferring as continues to perform her

job duties, adding that her left shoulder, arm and neck continues to bother her.  The testimony of

the claimant reflects that she continues to go out and see the patients assigned to her and that her

continuing physical difficulties has not resulted in her omitting any client from her care. 

Regarding her continuing problems which she attributes to the April 24, 2009, accident, the

claimant testified:

It’s just the muscles whenever I try to, you know, lift, 
something I can get in a certain position, and it will hurt. (T. 17).

Claimant acknowledged that before April 2009, she had some previous shoulder problems. 

Claimant had problems with both shoulders before April 2009.  The testimony of the claimant

reflects that the prior problem with her right shoulder was more that two to three years ago, for

which she received treatment under the care of Dr. Day, a Jonesboro orthopedic physician. 

Claimant explained that she receive two (2) injections in her right shoulder and one injection in

her left shoulder while under Dr. Day’s care.  Claimant asserts that following the injections her

shoulders got better and she did not have any more trouble with either shoulder until the April 24,

2009, accident.

Claimant maintains that the year before the April 24, 2009, accident she did not have any

pain or limitations in her left shoulder.  The claimant also testified that a year before the April 24,

2009, accident she did not have any kind of problems in her neck.  Claimant denies that she was

having any kind of limitations in terms of the duties she performed in her clients’ homes.  Claimant

testified that she was physically able to do everything that was required of her job with

respondent.  

The claimant testified that she has suffered from diabetes for around seventeen (17) years.

Claimant denies that the diabetes prevented from doing work activities before the April 24, 2009,



motor vehicle accident.  

During cross-examination, the claimant acknowledged that she is assigned certain patients

by one of the RN’s to perform home health.  The claimant makes up her schedule as to when she

visits those patient on her own.  The claimant’s testimony reflects, regarding the duration of each

visit to a patient:

We have to stay at least 38 minutes per visit, but sometimes
it goes over that. (T. 21).

The claimant testified that if she had an injury on the job or was having a problem that needed to

be address she would go to Ms. Wright. 

Regarding her prior problems with her shoulder, the claimant testified that at one point she

was diagnosed with bursitis.  The testimony of the claimant reflects that she treated with her

family doctor, Dr. Pearce, for prior problems with her shoulders and referred by him to Dr. Day. 

The claimant takes injections for her diabetes.

Claimant testified that at the time of the April 24, 2009, motor vehicle accident she was

heading to the office of respondent.  As noted above, the claimant testified that she fills out sheets

each day with regard to her mileage, visits, and time of the visits.  In discussing the contents of

the sheet bearing the April 24, 2009, date, the claimant testified that if she has to go to the office

to get supplies then that information is included on the sheet.  The testimony of the claimant

reflects that on April 24, 2009, she arrived at the home of the patient, Elinor Nance, at 3:15 p.m.

and left at 4:20 p.m.  

The testimony in the record reflects that the claimant’s last client/patient, Ms. Elinor

Nance, on April 24, 2009, was located in Lake City.  The claimant lives south of Lake City.  The

distance between the claimant’s residence and that of Ms. Nance is between six to seven miles. 

The testimony further reflects that the distance from Ms. Nance’s house to Jonesboro is



approximately seventeen (17) miles.   The accident occurred on Friday, April 24, 2009.  The

claimant did not work on Saturday or Sunday, and as such, had no reason to go to the office of

respondent on those dates.  

While the claimant had the ability to communicate with Ms. Wright, her supervisor, over

the weekend following the April 24, 2009, accident, she did not have any conversation or

communication with her about the accident.  The claimant’s testimony reflects regarding her

failure to contact Ms. Wright following the accident:

I was so shook up that, you know, I just didn’t realize that 
I should call her till Saturday afternoon.  (T. 27).

Claimant concedes that she did not call Ms. Wright either Saturday afternoon or on Sunday.

The claimant acknowledged that the first time she sought medical treatment for any

complaint growing out of the April 24, 2009, accident was an emergency room visit of April 30,

2009.  The testimony of the claimant reflects that on Monday, April 27, 2009, she reported the

April 24, 2009, motor vehicle accident to her supervisor, Ms. Wright.  Thereafter, the claimant

went out and made her patient visits.

The records generated by the claimant in the normal course of the discharge of her

employment duties reflects that on April 20, 2009, she made seven visits and drove a total of 77

miles.  The claimant was reimburse at rate of $10.20, as well as for the milage.  On April 24,

2009, the claimant made four visits and drove 96 miles.  On Monday, April 27, 2009, the claimant

made seven patient visits and drove 76 miles.  The claimant also worked on April 28, 2009, and

April 29, 2009, during which she drove 54 and 79 miles respectively.    

The claimant testified that on April 30, 2009, she tried to work.  The claimant made one

visit on April 30, 2009, during which she worked one hour.  After the one visit claimant learned

that her brother had passed away, which explains the entry in the record regarding “seven hours



funeral and eight hours in funeral of family”.   The testimony of the claimant reflects that her

husband had driven her to work the morning of April 30, 2009, and after learning of the death of

her brother she was off the remainder of the day.  The claimant testified that although she was

officially off work on April 30, 2009, on funeral leave, she also went to the emergency room for

treatment of her injury.

The claimant’s testimony reflects that generally employees get three (3) days off for

funerals.  The claimant was off on sick leave May 5, 6, and 7, 2009.  The testimony of the

claimant reflects that she was hospitalized on April 30, 2009 until May 1, 2009.  Claimant added

that she was sick and unable to work.  The claimant further testified regarding the funeral leave:

Right.  I took those funeral days off to try to get able to go back
to work.  I was just really - - 

I told Ms. Wright that my shoulder and my arm was hurting,
and I was just so weak that I couldn’t do any work. (T. 32-33).

The claimant returned to work on May 11, 2009.  The claimant continued to work full time until

February 2010.   

The testimony of the claimant reflects that when she spoke with Ms. Wright on Monday,

April 27, 2009, regarding the April 24, 2009, motor vehicle accident she informed her that she

was returning to the office at the time of the occurrence.  Claimant denies that she told Ms.

Wright that she was going to another patient’s home on April 24, 2009, at the time of the motor

vehicle accident.  The claimant testified that while she did not tell Ms. Wright that she wanted to

fill out a workers’ compensation claim form at the time she reported the April 24, 2009, motor

vehicle accident, she did tell her that she was injured in the accident.

The testimony of the claimant reflects that after seeing the doctor in February 2010, in

connection with the injury growing out of the April 24, 2009, motor vehicle accident, she had



some physical therapy.  Regarding any discussion with Ms. Wright about filing a workers’

compensation claim following the February 2010, medical treatment, the claimant testified:

We had talked about it, and she told me at that time that she
had not filled it out, and she filled it out then. (T. 37).

The afore resulted in the March 3, 2010, Supervisor’s accident report.   The claimant continued:

We had several conversations, but I think that’s when she said
that she had filled it out. (T. 37-38).

The testimony of the claimant reflects that she did not ask Ms. Wright to fill out the form.

The claimant acknowledged that while she tried to perform some private sitting, she never

got paid for it so she quit.  Claimant noted that she attempted the private sitting on two (2)

occasions but was never paid.  

The credible testimony of the claimant reflects that between her May 11, 2009, return to

work and the February 19, 2010, visit to Dr. Schechter, she was seen by Dr. Statler, who referred

her to Dr. Schechter.  The claimant was returned to full duty on April 22,  2010, by Dr.

Schechter.  The claimant testified that at the time of her full duty release by Dr. Schechter, she

was not examined by him.  The claimant concedes that the doctor did not place

limitations/restrictions on her employment activities.  The testimony of the claimant reflects that

her shoulder injury has interfered with ability to work since return to regular duty, although it has

not prevent her from working.    

The claimant acknowledged that she does not always go to the office twice at the end of

the day.  Additionally, the testimony of the claimant reflects that she does not always go into the

office at the end of the day.  The claimant added, regarding the afore:

We are supposed to turn our paperwork in.  If there’s some 
reason we can’t, I call Janet and tell her, or tell one of the office people,
that, you know.  (T. 45).



While acknowledging that the paperwork can be turned in the next business day, the claimant 

added:  

We can, but they like for us, you know, to turn the paperwork
in on Friday. (T. 45).

The testimony of the claimant reflects that she has gone by and visited with Mr. Gilbert

Stanley, as ex-patient/client of respondent-employer, who lives in Jonesboro, however she has

never formerly sat with him since he left the program.  The denies ever telling Ms. Wright that she

was sitting for Mr. Stanley:

I did not say sitting, that I would go visit with him and check
on him. (T. 48).

The claimant testified that on April 24, 2009, at the time of the motor vehicle accident she was

going to the office.  The claimant concedes that if she had time she would have gone by to check

in on Mr. Stanley.

James Lisk, the claimant’s husband, testified regarding the claimant’s physical condition

prior before 2009:

Before 2009?  Man, I’ll tell you, I don’t remember anything 
about it before then.  My memory is not real good, you know, on certain
things I am, but let’s see, before the accident.  (T. 49-50).

Mr. Lisk testified that he did not observe the claimant having any problems with her shoulder

during the year preceding the April 24, 2009, motor vehicle accident.  Regarding his knowledge

of the April 24, 2009, motor vehicle accident involving the claimant, the testimony of Mr. Lisk

reflects:

She called me just as soon as the accident happened there, and
I drove right up to the accident scene.

Well, she had done pulled her car over to the side, but the truck
that hit her was right in the middle of the road.  He couldn’t move, 
because the bumper and fender was caved right into the tire, and the 



door wouldn’t even open on the driver’s side.  And, you know, we was 
talking to her asking her if she was injured, and she said, “No,” said, “I
feel all right,” you know, at that particular time.  But, you know, as time
went on, she started complaining, you know.  Well, actually that was on 
a Friday evening, you know, and the following Monday, you know, she 
started - - she thought the pain was going to go away, but it just kept a 
getting worse.  And it took us all week, I guess, you know, talking her
into going and getting it checked out.  And - - 

Well, she would hold her shoulder.  And, you know, the reason 
why I noticed it so much, it kind of scared me and my daughters.  But
she would start to hand me a cup of coffee, you know, and that hand was
giving it that (indicating), you know, just a trembling and shaking.  
And then she got the coffee pot to pour me some coffee, she would 
have to reach over with this hand to hold that wrist, you know, to 
steady it.  And I asked her what was going on, because it scared me.
I thought she, you know, might be developing some kind of, you 
know, what is that shaking disease?

Parkinson’s, yeah, I thought, you know, it might have been 
the early stages of that. (T. 50-51).

Mr. Lisk denies that the claimant has exhibited any of the above problems before the April 24,

2009, motor vehicle accident.

Mr. Lisk testified regarding the claimant’s actions following the April 30, 2009, death of

her brother:

Well, I think she took a day or two off.  I can’t, you know, I’m
not really sure how many days she took off, but that happened, I believe
it was a Friday or the following week after the accident.  But, you know,
that hit her, you know, and it should have, and the pain there.  And her
family doctor was out of town, so she couldn’t go to her family doctor.
So that’s the reason why she wound up at the emergency room. (T. 51-52).

The claimant was off work for a short period of time following her April 30, 2009, visit to the 

emergency room.  Regarding the claimant’s physical condition during the off-work time period, 

Mr. Lisk testified:

Well, she just, you know, I don’t know, you know, she was tore
up, you know, over her brother and everything.  And then she had, you
know, that pain, that continued pain in that shoulder.  And I noticed, you



know, she couldn’t hardly get up out of bed, you know.  She couldn’t 
hardly get up out of bed, you know.  She couldn’t put no pressure on that
left shoulder at all.  She would have to kind of just roll over, you know,
and use her right shoulder and arm to get up out of bed.  But when it 
really, you know, like I’ve already stated, you know, at the breakfast 
table, well, she sit on my right, and I was on her left.  She would pass the 
coffee, you know, and me and my daughter got to wondering what was 
going on, you know, in that arm, you know, doing that.  And that’s about
all I can tell you right now. (T. 52).

Mr. Lisk acknowledged that the claimant returned to work on May 11, 2009, and

continued working until February 2010.  The testimony of Mr. Lisk reflects his observations of

the claimant following her return to work:

Yeah, she was having pain, you know, all this time.  She’s
still having pain, I mean, you know.  That physical therapy she got,
you know, that helped, but it ain’t over with yet. (T. 53).

 The claimant returned to work on April 19, 2010.  In describing the continuing problems the

claimant is having with her left shoulder, the testimony of Mr. Lisk reflects:

She’s still having basically the same thing, but it seem like, 
you know, it’s not getting any better.  You know, it seems like it 
just gradually gets worse all the time.  They talked about surgery and
everything else, but, you know, there’s a lot of complications there.
The insurance didn’t want to pay on account of, you know, there was 
an accident, and, you know, involving in it there, and they didn’t want
to spend - - (T. 54).

Mr. Lisk concedes that the claimant did not start missing work until her brother passed

away on April 30, 2009, that she started missing work.  Since the claimant returned to work in

April 2010, she has worked full duty.  With respect to the claimant’s ability to drive herself to

work, Mr. Lisk offered:

Well, you know, she was limited on what she could do there.
She had, you know, I think she had talked to her boss there and I believe
her boss told her, you know, if she had lifting to do, not to do it, so. (T. 55).

Janet Kay Wright, the administrator or respondent-employer, testified that she is the



director of the day to day operations of the business.  There are five (5) RN’s employed by

respondent whose job responsibilities include making assignments to CNA’s, who do the home

visits.  Ms. Wright continued, regarding the afore:

They go out very simply, do the admission, come back in and say,
“This is how I’m going to need an aide to see them.  I choose which
aid to see them.  And together with the aide and the patient, we decide
what the schedule is going to be. (T. 57).

Regarding the length of time that she has known the claimant, the testimony of Ms. Wright

reflects:

As she’s stated, she’s been with us, I think for 21 years.  I 
started in’93.  I’ve been there 17 years so I met her when I first became
employed there. (T. 58).

Ms. Wright’s testimony reflects that it is “preferential” that the CNAs end up at the office

on a daily basis, explaining, “we would prefer that they do end up at the office”. (T. 58).  Ms.

Wright added, regarding the afore:

But it’s not required.  We understand that there are time 
whenever their visits may go past the time we close the office. (T. 58).

In the event that the last patient/client of the day and the CNA reside in the same area, with 

respect to return to the office on a Friday, Ms. Wright testified:

If their patient lives in the same area where we are flexible, 
and let them go ahead and go on home and turn their paperwork in 
on the next business day. (T. 58).

The testimony of Ms. Wright reflects that the paperwork of the claimant reflects that on

April 24, 2009, the claimant had been to the office of respondent on the visit before her last

patient/client.  Ms. Wright testified that the claimant would not have been required to come back

to Jonesboro if she was already in Lake City.  

Ms. Wright testified that in the past she has help CNA’s acquire positions for private



sitting.   Ms. Wright explained, regarding the afore:

I have several requests for people that call the office.  Either they
are already patients, or maybe they’re not even a patient of ours.  And 
they will ask if we have a sitter list, which most facilities do, and I tell
them, yes, I do have a sitters list.  All of our CNA’s that have requested
that they could do on the side jobs are on that sitter list as well as the 
people that are not employed by us, and I do give those lists out. (T. 60).

Ms. Wright testified that the claimant has been on the sitters list.  The testimony of Ms. Wright

reflects that she has never supplied the name or information of people wanting private sitting to

the claimant for a specific job.

Ms. Wright testified that she knows Mr. Gilbert Stanley, who has been a patient/client of

respondent:

Yes, we have had him on what we call episodes.  We’ve had Mr.
Stanley as a patient on more than one episode. (T. 61).

Further, Mr. Wright testified that Mr. Stanley has inquired about a private sitting position.  Ms.

Wright testified that she did not talk to the claimant about Mr. Stanley.  Ms. Wright’s testimony

reflects:

I told Mr. Stanley that if he was interested in it, he would need
to talk to Peggy, because Peggy was already his aide.  And when we 
discharged him, he asked me, “How am I going to get this stuff done,”
and I said, “You need to talk to Peggy.” (T. 61).

Ms. Wright testified that she did not provide Mr. Stanley the information so that he could contact

the claimant, noting that the afore conversation was the extent of the matter.  

Regarding the ability of CNAs to contact her over the weekend and after office hours, the

testimony of Ms. Wright reflects:

Yes, we distribute what we call a call list of all employees’ 
office all the way up to the director.  And they have all of our home 
phone numbers and our cell phone numbers.  And we have an RN 
that’s on call 24/7. (T. 62-63).



Ms. Wright further testified that employees are instructed on who to contact and what to do if

they are injured on the job, with the contact person being herself.   Ms. Wright testified that while

she has never specifically told employees to call her at night or on the weekend, she would expect

them to if there was a problem.  

Ms. Wright testified that she first learned that the claimant has been involved in a motor

vehicle accident on Monday, April 27, 2009, when she came to the office.   Ms. Wright’s

testimony reflects, regarding her conversation with the claimant:

She said that she had had a wreck on Friday, and I said, 
“Why didn’t you call us or tell somebody,” and she said, “Well,
it was already almost 4:30.  The wreck wasn’t my fault.  And I 
was finished for the day.” (T. 65).

Ms. Wright’s testimony reflects that she did not make any follow-up questions or inquiry at that

particular point.  Ms. Wright offered that she thought that the claimant meant that she was going

home when she said that she was finished for the day.  Ms. Wright noted that the conversation

with the claimant on April 27, 2009, was a short conversation.  Ms. Wright maintains that there

was nothing in the April 27, 2010, conversation with the claimant to lead her to belief that the

motor vehicle accident was work related, explaining:

It was my impression that she was finished for the day.
I have directions from my CEO that if your are on the clock then
you are still clocking miles to the office we’re paying for.  And if
you were off the clock then the office was no longer responsible for
those miles.  If you are finished for the day, you’re going home. We
don’t pay for those miles on your way home.  So it was not related, 
my understanding. (T. 67-68).

  
Ms. Wright denied that the claimant told her that she was injured as a result of the motor

vehicle accident.  The accident occurred after the claimant has completed her visit to Ms. Nance’s

home, which was her last visit on April 24, 2009.  Ms. Wright testified that the claimant never

asked her to complete any kind of workers’ compensation claim form.  Ms. Wright testified that



on March 3, 2010, the claimant asked her if she had completed a form.    

Ms. Wright testified that the next conversation that she had with the claimant regarding

the motor vehicle accident was February 16, 2010.  Ms. Wright’s testimony reflects, regarding the

afore:

She brought me a statement from a doctor, Dr. Statler,
in Lake City that said that she was going to go be referred to an
orthopedic doctor. 

When she presented with that piece of paper she was asking
my opinion who would be a good doctor, who would be a good 
doctor to see. (T. 68-69).

Ms. Wright maintains that she did not have any indication that the clamant was wanting to file a

workers’ compensation claim or relating the doctor visit to work.  Thereafter, Ms. Wright

testified that her next conversation with the claimant was March 3, 2010:

She came into my office and asked if I had filed a workmen’s
comp claim. (T. 69).  

Ms. Wright continued, regarding the afore:

I was surprised.  I said, no, I had not.

Well, I just explained to her that it was my understanding that
it wasn’t work related, but that it was a motor vehicle accident that
happened after she was finished with her work for us, and that the 
young man that hit her was at fault, and that his insurance was going
to take care of any problems. (T. 69-70).

Following the March 3, 2010, conversation with the claimant, Ms. Wright’s testimony reflects:

I called our representative at our workmen’s comp company,
and I said, “I need to know what to do - - because this employee has
directly come in and asked me.”  And she said, “Well, go ahead and fill
one out for me.  Get me like a First Report of Injury,” and that’s what I
did. (T. 70).

Ms. Wright testified that if there had been an indication that this was in any way work related or a

claim of a work related injury prior to March 3, 2010, she would have completed the form



reflecting such. 

Ms. Wright’s testimony reflects, regarding the basis for the claimant taking off work on

April 30, 2009:

I did not directly take the phone call.  But my understanding 
the phone call came into the office, that she informed someone in the
office that her brother has passed away, and she was going to take off 
the rest of the day. (T. 73).

Ms. Wright testified regarding the manner in which a work-related time off injury would be

reflected on the employee’s paperwork:

It would be, number one, it would be sick leave, or it wouldn’t
be - - we consider funeral time grievance time, and they’re allowed 
three days.  (T. 73-74).

Regarding her understanding of why the claimant was off on sick leave on May 5 through 8,

2009, Ms. Wright testified:

I don’t know what day, but I received a call from her while 
she was inpatient in the hospital.

And she told me that she had went to the ER, and that they 
had admitted her to the hospital.  (T. 74).

The testimony of Ms. Wright reflects that she does not remember the claimant’s words as to why

she was being admitted:

My understanding was that she had had some chest pains. (T. 75).

Ms. Wright testified that the claimant never told her that she was admitted because of her

shoulder.  Ms. Wright offered, regarding the claimant’s chest pain:

I thought that it was stress related due to the death of her 
brother. (T. 75).

Ms. Wright testified that her understanding of the reason the claimant was off work from April

30, 2009, until May 11, 2009, was due to the death of her brother.  



The claimant returned to work on April 19, 2010.  Ms. Wright testified that the release of

the claimant to return to work authored by Dr. Schechter full release without restrictions or

limitations.  The testimony of Ms. Wright reflects that the claimant has not indicated to her that

she could not work full time since the release by Dr. Schechter.  Ms. Wright testified that since

returning to work in April 2010, she has had a conversation with the claimant about carrying a

lighter patient load. (T. 79).

During cross-examination, Ms. Wright confirmed that it is preferential that the CNA’s turn

their paperwork into the office at the end of each business day.  Ms. Wright’s testimony reflects,

regarding posting of the afore:

We have posted notes, and on several occasions the Friday
before payroll is due and asking please turn in your paperwork on
Friday before the paperwork is due.  That’s not every Friday. (T. 80).

Ms. Wright concedes that the exception to turning the paperwork in is done on a daily basis. 

Specifically, if the CNA is working over the closing period at 5:00 p.m., they are allowed to turn

the paperwork in the next day.  The testimony of Ms. Wright reflects that the Friday of the

claimant’s April 24, 2009, motor vehicle accident was not the end of the payroll period.  

Ms. Wright testified that she is aware that the report of the claimant’s motor vehicle

accident reflects that the collision occurred at 4:30 p.m.  Further, with the 4:30 p.m., time, Ms.

Wright acknowledged that there was plenty of time for the claimant to arrive at the office before

closing if she was en route at the time of the accident.  Ms. Wright, having seen the motor vehicle

accident report, testified that she has no reason to dispute that the location of the accident was

actually north of the home of the claimant’s last patient.  Further, Ms. Wright acknowledged that

with the claimant’s home being south of the patient’s location, the claimant would have been on

the way to Jonesboro and not in the direction of her home at the time of the accident.  



Ms. Wright acknowledged that the claimant did not say that she was on her way back

home at the time of the accident.  Ms. Wright’s testimony reflects that the normal

protocol/procedure would be for the clamant to return to the office to turn in her paperwork,

especially on Friday.

Ms. Wright concedes that the claimant reported on Monday, April 27, 2009, that she had

an automobile accident on Friday, April 24, 2009.  Additionally, Ms. Wright acknowledged that

during the April 27, 2009, conversation, the claimant relayed that she sustained an injury to her

neck and shoulder in the accident. (T. 83).  Ms. Wright concedes that she was informed by the

claimant of the April 30, 2009, emergency room visit.  Ms. Wright testified that she does not

remember the claimant telling her that she was being seen in the emergency room because of her

shoulder.  Ms. Wright’s testimony reflects that she was aware that the claimant was being seen

and evaluated by a doctor for problems she had between April 2009 and 2010.  Ms. Wright

testified that she was aware that the claimant was having problems with her shoulder, however

she did not think it was a workers’ compensation case.

Ms. Wright testified that the claimant never told her that she was on her way to visit Mr.

Gilbert at the time the accident occurred on April 24, 2009.  Ms. Wright’s testimony that if an

employee is having a physical problem and has to be off work, the entry is identified as sick leave

on the paperwork.  The evidence reflects that after the claimant’s funeral leave was exhausted her

time away from work was designated as sick leave, on the paperwork.   Ms. Wright testified that

while the afore sick leave was an indication that the claimant was unable to work, she did not

know that it was due to her shoulder.  Ms. Wright’s testimony reflects that it is undisputed that

the claimant was claiming that she was physically unable to work during the sick leave designated

period.  



Ms. Wright testified that in 2010 the claimant was receiving physical therapy because of

her shoulder problems - - the same shoulder problems that she was claiming after the accident. 

Ms. Wright’s testimony reflects that she has not been privy to any information regarding the

claimant’s medical records or diagnostic studies.  Ms. Wright testified that since the claimant’s

return to full duty after April 19, 2010:

She had stated to me on at least three occasions that the physical
therapy has stopped, that her shoulder hurts. (T. 86).

The testimony of Ms. Wright reflects that before the claimant’s April 24, 2009, motor vehicle

accident, she never witness the claimant exhibiting or complaining about any problems with her

shoulder.

During further direct testimony, Ms. Wright elaborated on her March 3, 2010,

conversation with the clamant:

Not that she had seen him.  Our conversation was something
to the effect of I was explaining to her why I had not filled out a 
workmen’s comp form.  And I said, “Peggy, I thought you were going
home,” and she said, “No, I was coming back to the office.”  She said,
“Actually I would have dropped my paperwork off at the office, and 
then I was going to see Mr. Stanley.” (T. 89).

During re-direct examination, the claimant testified regarding the location of the April 24,

2009, motor vehicle accident.  Claimant confirmed that the information contained on the police

accident report is accurate.  Specifically, the time of the accident was 4:30 p.m., on April 24,

2009, at the intersection of Carter Street and Fourth Street, which is about two (2) blocks north

of Ms. Nance’s home, her last patient/client of the day.  Claimant explained that she had traveled

north after leaving Ms. Nance’s residence to return to Jonesboro to turn in her paperwork. 

Claimant confirmed that her residence in six to seven miles south of Lake City, which is in the

opposite direction of where the motor vehicle occurred.   



The medical in the record reflects that the claimant was seen at the emergency room of St.

Bernards Regional Medical Center on April 30, 2009.  The April 30, 2009, records of the

claimant’s visit reflects a history of shoulder pain from a motor vehicle accident.  The emergency

room records further reflect:

HPI: states was in mvc last Friday.  C/o left shoulder pain.  Family
states that pt has been having chest pain.  States that she just found
out that brother past away.  States thinks set belt pulled left shoulder
during wreck.  Pain is pressurelike.  Substernal and left chest..    .    .
Was not evaluated after wreck.  No LOC.  Was restrained driver.  Hit
in front left at a low rate of speed.   .   .  Has muscle soreness to left 
neck and shoulder. (CX #1, p. 1).

The claimant was admitted to St. Bernards Regional Medical Center following the emergency 

room visit for further evaluation.

On November 17, 2009, the claimant was seen by Dr. Kristi Statler at NEA Clinic/Lake

City Family Practice.  The office note of the afore visit reflects that the claimant relayed a history

of a motor vehicle accident in April 2009 and complaints of pain in her neck and both shoulder

which she attributed to the accident.  Claimant also asked about physical therapy for the afore. 

Dr. Statler assessed the claimant’s complaint as left shoulder pain, prescribed medication, and an

MRI of the left shoulder. (CX #1, p. 3-4).  

Pursuant to the referral of Dr. Statler, on November 25, 2009, the claimant underwent an

MRI of left shoulder which disclosed the present of a rotator cuff tear and acromioclavicular

hypertrophy. (CX #1, p. 6.).  During the December 2, 2009, follow-up visit of the claimant, Dr.

Statler recommended an orthopedic consultation for the diagnosed rotator cuff tear in the left

shoulder. (CX #1, p. 7-8).

On December 15, 2009, the claimant was seen at Advance Orthopaedics by Dr. R.

Edward Cooper, a Jonesboro orthopedic surgeon.  The chart notes of the afore visit reflects a



history of left shoulder pain for eight (8) months following an April 2009, motor vehicle; the

presence of constant pain, and that there was pain with movement, either to raise or move

backward. (CX #1, p. 9-10).   The narrative report of Dr. Cooper regarding the claimant’s

December 15, 2009, visit reflects, in pertinent part:

Ms. Lisk is a 61 year old R. hand dominant white female with L
shoulder pain for approximately eight months.   She had a MVA
in April at which time she sustained a lateral deviation injury to 
the neck.  At the time, her head deviated laterally to the right side
and her shoulder to the left side.  She has severe pain with radiation
up in the neck, into the shoulder and down into the arm.  She had 
continued to have pain since that time in April.  Recently she was 
seen by Dr. Statler.  An MRI evaluation of the L shoulder was 
performed which did show a RCT.

PHYSICAL EXAMINATION: On examination today, she does
have significant pain and weakness with resisted L shoulder external
rotation, abduction and with the supraspinatus isolation test.  She has
a positive impingement sign, positive AC joint stress test.  There is 
tenderness over the anterolateral L shoulder itself and over the AC
joint.  She has good strength minimal discomfort with resisted 
internal rotation of the shoulder.
MRI: The MRI was reviewed and does show some abnormal signal 
in the supraspinatus tendon in the critical zone.  However, I cannot 
detect a definite full thickness tear present unlike the radiologist who
did fill there was a full thickness RCT without retractions.  There was
also considerable AC joint arthritis with some inferior osteophyte 
formation and impingement on the underlying rotator cuff and a type
2 acromion process.

IMPRESSION:
1. L shoulder impingement with at least partial thickness RCT.
2. L AC joint arthritis.

PLAN:
1. The L shoulder was sterilely prepped and injected with Depo-

Medro and Lidocaine.
2. Rotator cuff strengthening exercises home program.
3. Mobic.
4. She will RTC in eight weeks for follow up.  At that time if 

she is not remarkably improved, we will consider arthroscopic 
subacromial decompression and excision distal clavicle and 
RCT as indicated. (RX. #1, p. 11). 



On February 16, 2010, the claimant was seen at Paragould Orthopaedic by Dr. Ron D.

Schechter.  The narrative report relative to the afore visit reflects, in pertinent part:

Peggy Lisk is a 61 year old female being seen at the request of Dr.
Kristi Slateler for evaluation of left shoulder pain.

She is right-hand dominant.  She describes that years ago, without
any prior trauma she has some problems with shoulder pain that was
diagnosed as bursitis.  She received 2 steroid injections in the shoulder
and her pain completely resolved.  She was pain free and functioning
normal for years.  Then, on April 24, 2009, she was in a motor 
vehicle accident and injured her left shoulder.  She describes she was
pulling up towards a stoplight when a car coming from the cross 
street on the left side, trying to make a right turn onto the oncoming
lane next to her and turned too fast and hit her head on.  She was 
restrained with her seatbelt, but was forcefully thrown towards the 
right side which seemed to pull her left shoulder.  She only had mild
discomfort initially and was not aware of any serious injury.  However,
her pain got progressively worse over the next several days and about 
6 days after the injury she went to the emergency room complaining of
left-sided shoulder pain.  She describes that the emergency room 
team was so focused on the idea that she might be having a cardiac 
event, they just ignored her shoulder issues.  They simply just cleared 
her for an acute cardiac event and released her with no evaluation or
treatment on the shoulder.   She was trying to just live with the pain 
using over-the-counter nonsteroidals.  She got to the point where she 
can work again, but had pain with any activity.  She recently went to 
her primary care physician who tried some narcotic pain medicine without
relief.  She was sent for an MRI scan and subsequently received a steroid
injection in her shoulder.  The steroid injection made her worse and she
was referred here for further evaluation.  Currently, she describes the 
pain as being generalized around the superior and anterior shoulder.  No
real radiation of pain down the arm.  No numbness or tingling.

*       *       *

Assessment and Plan

Diagnosis:
726.10 Syndrome, Rotator Cuff Nos
719.41 Pain In Joint, Shoulder

I had a long discussion with patient about her symptoms the potential 
etiologies, and treatment options.  I explained at the least I think she 
has some a.c. joint arthropathy with posttraumatic subacromial 



impingement with subacromial bursitis, rotator cuff tendinitis, and biceps tendinitis. 
I could not exclude the possibility of rotator cuff tear.  She’s 
failed to improve with nonsteroidals and a steroid injection.  We discussed options
and she elected to start off conservatively with a course of physical
therapy she’s going to try therapy at least 3-4 weeks.  If she feels like 
she’s improving, the therapist can wean her to a home program and no 
further followup will be needed.  If she’s not improving, she can call if 
she wants to proceed with surgery.  If she wants to proceed with surgery,
she will first need a preoperative medical evaluation with her primary care
physician including her past medical history .    .     .  (RX #1, p. 13-14).

 The Physical Therapy Order regarding the afore visit reflects a diagnosis of left shoulder

impingement with biceps tendonitis. Dr. Schechter also issued a restricted duty release covering a

four (4) week period.  (CX #1, p. 11-12).  The claimant underwent physical therapy at NEA

Baptist commencing February 19, 2010, and continuing through March 12, 2010.  (CX #1, p. 13-

16).  During a March 17, 2010, visit, Dr. Schechter directed the claimant to remain off work for

two (2) months. (CX #1, p. 18).  The record reflects the presence of a April 20, 2010, release to

restricted duty work regarding the claimant which was authored by Dr. Statler.  The afore reflects

that the claimant could return to work on April 26, 2010, and recites as restrictions:

Peggy may return to work but will only be able to work 5 hours
per day for the next six weeks.  Reevaluate on June 6, 2010.  (CX #1,p. 25).

The evidence in the record reflects that the claimant last received medical treatment prior the

April 30, 2009, emergency room visit, on June 7, 2003. (RX #1, p. 1-10).

The record reflects the present of the April 24, 2009, Arkansas Motor Vehicle Crash

Report involving the claimant.  The report recites the time of the crash at 4:30 p.m. at the

intersection of Carter Street and Fourth Street, in Lake City, Arkansas.  (RX #1, p. 16).

After a thorough consideration of all of the evidence in this record, to include the

testimony of the witnesses, review of the medical reports and other documentary evidence,

application of the appropriate statutory provisions and applicable case law, I make the following:



FINDINGS

1. The Arkansas Workers’ Compensation Commission has jurisdiction of this claim.

2. On April 24, 2009, the relationship of employee-employer-carrier existed among 

the parties when the claimant earned an average weekly wage of $276.29, generating

compensation benefit rates of $178.00/$154.00, for temporary total/permanent partial disability.

3. On April 24, 2009, the claimant sustained an injury arising out of and in the 

course of her employment, which rendered her temporarily totally disabled for the periods

commencing April 30, 2009, through May 10, 2009, and February 16, 2010 through April 22,

2010.

4. The respondent shall pay all reasonable hospital and medical expenses arising out 

of the injury of April 24, 2009.

5. The respondents have controverted the compensability of this claim in its entirety.

CONCLUSIONS

There is not a disputed that the claimant was involved in a motor vehicle accident on April

24, 2009.  The claimant contends that she was within the course and scope of her employment at

the time of the April 24, 2009, motor vehicle accident in which she sustained injuries which

required medical treatment and rendered her totally incapacitated for a period of time.  Claimant

asserts entitlement to temporary total disability and medical benefits as well as controverted

attorney fees.  Respondents deny that the claimant was performing employment services at the

time of the April 24, 2009, motor vehicle accident.  Further, respondents contend that notice was

not provided any workers’ compensation claim until March 3, 2010.

The present claim is one governed by the provisions of Act 796 of 1993, in that the



claimant asserts entitlement to workers’ compensation benefits as a result of an injury having been

sustained subsequent to the effective date of the afore provisions.

Compensability

In order for an accidental injury to be compensable, it must arise out of and in the course 

of employment.  Ark. Code Ann. §11-9-102 (4)(A)(i) (Supp. 2009).  Not included as a

compensable injury is one that is inflicted upon the employee at a time when employment services

are not being performed.  Ark. Code Ann. §11-9-102 (4)(B)(iii). 

 An employee is performing employment services when he or she is doing something that

is generally required by his or her employer.  Pifer v. Single Source Transportation, 347 Ark.

851, 69 S.W.3d 1 (2002).  The test is whether the injury occurred within the time and space

boundaries of employment, when the employee was carrying out the employer’s purpose or

advancing the employer’s interest, directly or indirectly.  Id.  

In the instant claim, the claimant worked as a home health aide, for which she was paid

milage, and per visit, along with time performing duties in the residence of patients/clients.   The

evidence preponderates that the respondent required the claimant to turn in her paperwork at the

office at the end of the day.  The office of respondent-employer closed at 5:00 p.m.  On April 24,

2009, the claimant completed her duties at the home of Ms. Elinor Nance in Lake City, Arkansas

at 4:20 p.m.  The claimant was in route to the office of respondent-employer in Jonesboro,

Arkansas, to turn in her paperwork when she was involved in a motor vehicle accident at the

intersection of Carter Street and Fourth Street, at 4:30 p.m.  

The claimant did not notify respondent-employer of the April 24, 2009, motor vehicle

accident until Monday, April 27, 2009.  The evidence preponderates that in notifying her

supervisor, Ms. Janet Wright, of the April 24, 2009, accident, the claimant relayed that she had



injured her shoulder and neck in the accident.  Although experiencing pain in her left shoulder

attributable to the April 24, 2009, accident, the claimant did not seek medical treatment until April

30, 2009, when she was seen in the emergency room of St. Bernards Regional Medical Center. 

The medical records document a history of shoulder pain from the April 24, 2009, motor vehicle

accident, as well as complaints of chest pain.  

The clamant notified respondent of the April 30, 2009, emergency room visit.  The

claimant was admitted for evaluation of her chest pain during the April 30, 2009, hospital visit. 

Following her discharge from the hospital the claimant was unable to work due to residual of her

left shoulder injury.  The claimant returned to work on May 11, 2009, and continued discharging

her employment duties through February 16, 2010.  The claimant was taken off work on February

16, 2010, and remained off-work pursuant to the directions of her treating physicians until April

22, 2010.

There is not a dispute regarding the objective evidence of injury to the claimant’s left

shoulder growing out of the April 24, 2009, motor vehicle accident.  The medical evidence in the

record consistently document complaints of left shoulder pain attributable to the April 24, 200,

motor vehicle accident.  Further, the evidence discloses that while the claimant received prior

medical treatment for shoulder pain, the same was last received in June 2003.  The claimant

successfully discharged her assigned employment duties without restrictions or limitation prior to

the April 24, 2009, motor vehicle accident.

The evidence preponderates that at the time of the April 24, 2009, motor vehicle accident,

the claimant was returning to the office of respondent-employer to turn in her paperwork.  The

claimant’s April 24, 2009, left shoulder injury was sustained within the course and scope of the

claimant’s employment and while performing employment services.  Respondents have



controverted this claim in its entirety.

Medical Benefits

Ark Code Ann. §11-9-508 (a) (Repl. 2002), mandates that the employer promptly provide

an injured employee such medical treatment as may be reasonably necessary in connection with

the injury received by the employee.  What constitutes reasonably necessary medical treatment is a

question of fact for the Commission. Dalton v. Allen Engineering Co, 66 Ark. App. 201, 989

S.W.2d 543 (1999).  The injured employee must prove that medical services are reasonably

necessary by a preponderance of the evidence.  The afore medical services may include that

necessary to accurately diagnose the nature and extent of the compensable injury; tor reduce or

alleviate symptoms resulting from the compensable injury; to maintain the level of healing

achieved; or to prevent further deterioration of the damage produced by the compensable injury. 

Ark. Code Ann. §11-9-705 (a) (3) (Repl. 2002); Jordan v. Tyson Foods, Inc., 51 Ark App. 100,

911 S.W.2d 593 (1995) ; Artex Hydrophonics, Inc. v. Pippin, 8 Ark. App. 200, 649 S.W.2d 845

(1983).

In the instant claim, there is not a dispute that the claimant notified respondents on April

27, 2009, of the April 24, 2009, motor vehicle accident.  Further, the claimant notified respondent

that she had sustained injuries to her shoulder and neck in the motor vehicle accident.  The

claimant did not seek medical treatment for her injuries from the April 24, 2009, compensable

motor vehicle accident until April 30, 2009.  The failure of the respondents to complete any

workers’ compensation forms/documents or to direct the claimant to a physician of its selection

does not inure to the detriment of the claimant’s.  The evidence preponderates that the

respondents had notice of the claimant’s April 24, 2009, compensable accidental injury prior to

April 30, 2009, when claimant first sought medical treatment.  Accordingly, the respondents were



provided notice of the claimant’s injury long before March 3, 2010, when the incident report was

completed.

The evidence preponderated that the medical treatment rendered to the claimant in

connection with her April 24, 2009, compensable left shoulder injury as provided by the

emergency medical personnel of St. Bernards Regional Medical Center,  Dr. Statler, Dr. Cooper,

Dr. Schecther as well as referral therefrom has been reasonably necessary in connection with the

treatment of the compensable injury.  Respondents have controverted this claim in its entirety.

Temporary Total Disability Benefits.

Temporary total disability for unscheduled injuries is that period within the healing period

in which the claimant suffers a total incapacity to earn wages.  Ark. Sate Highway &

Transportation Department v. Breshears, 272 Ark. 244, 613 S.W.2d 392 (1981).  The claimant’s

healing period has not ended when treatment is being administered for the healing and alleviation

of the condition.  

In the instant claim, as noted above, the claimant sustained an injury to her left shoulder in

the April 24, 2009, motor vehicle accident.  The claimant first sought medical treatment for her

left shoulder injury on April 30, 2009, at the emergency room of St. Bernard Regional Medical

Center.  The evidence discloses that the claimant was totally incapacitated from engaging in

gainful employment from April 30, 2009, through May 10, 2009.  The claimant was again taking

off work on February 16, 2010, and remained under the active care of medical provider through

April 22, 2010.  The claimant has sustained her burden of proof by a preponderance of the

evidence that she remained within her healing period and totally incapacitated from engaging in

gainful employment for the periods April 30, 2009, through May 10, 2009, and February 16, 2010

through April 22, 2010.  Respondents have controverted this claim in its entirety.



AWARD

Respondents are herein ordered and directed to pay temporary total disability benefits to

the claimant for the periods April 30, 2009 through May 10, 2009, and February 16, 2010 

through April 22, 2010, at the weekly compensation benefit rate of $178.00, as a result of the

April 24, 2009, compensable injury.  Said sums accrued shall be paid in lump without discount.

          Respondents are further ordered and directed to pay all reasonably necessary medical,

hospital, nursing and other apparatus expenses, to include medical related travel, growing out of

and in connection with the treatment of the claimant’s compensable injury of April 24, 2009. 

Maximum attorney fees are herein awarded to the claimant’s attorney on the controverted

indemnity benefits herein awarded, pursuant to Ark. Code Ann. §11-9-715.

This award shall bear interest at the legal rate pursuant to Ark. Code Ann. §11-9-809, until

paid.

Matters not addressed herein are expressly reserved.

IT IS SO ORDERED.

   ______________________________________________
    Andrew L. Blood, ADMINISTRATIVE LAW JUDGE

       

 
  


