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STATEMENT OF THE CASE

A hearing was conducted on February 12, 2010, to determine whether the claimant

sustained a compensable injury within the meaning of the Arkansas Workers’ Compensation

laws.

This claim has an extremely lengthy and complicated procedural history which will not

be recited in its entirety herein.  The claim has been the subject of at least two (2) Prehearing

conferences.  A Prehearing conference was conducted on July 29, 2009.  At said conference

it was stipulated that the employee/employer/carrier relationship existed between the claimant
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and Respondents #1 at all relevant times, including January 6, 2004; that the claimant earned

sufficient wages to entitle him to compensation rates of $336.00 per week for temporary total

disability and $252.00 per week for permanent partial disability in the event compensability

was determined; and that Respondents #1 had controverted the claim in its entirety.

The principal issue presented for determination concerned compensability.  If

overcome, claimant’s entitlement to associated benefits must be addressed.

During the July 29, 2009, conference claimant contended in summary that he sustained

a compensable low-back injury arising out of and during the course of his employment with

Jonesboro Country Club as the result of a specific incident identifiable in time and place of

occurrence on January 6, 2004; that he was entitled to temporary total disability benefits for

the period beginning on or about February 4, 2004, and continuing through an undetermined

date which would be further explained at the hearing; that respondents should be held

responsible for outstanding hospital, medical and related expenses, including reimbursement

for the claimant’s out-of-pocket expenses; together with continued, reasonably necessary

medical treatment; and, that a controverted attorney’s fee should attach to any benefits

awarded.  The claimant specifically reserved entitlement to permanent disability benefits,

including liability for permanent disability of the Second Injury Fund.

Respondents #1 maintained that the claimant could not prove that he sustained an

injury arising out of and during the course of his employment on January 6, 2004, while

further maintaining that there was no medical evidence supported by objective findings that

could relate the claimant’s injury to the alleged January 6, 2004, event.  Respondents further
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contended that any injuries claimed while working at Jonesboro Country Club were not the

major cause of any degree of impairment or wage-loss disability.  Finally, respondents

reserved the right to assert a notice defense pursuant to Ark. Code Ann. §11-9-701.

Following the July 29, 2009, Prehearing conference, the claim was scheduled for a

formal hearing on August 28, 2009.  The hearing was cancelled because the claimant failed

to appear at his discovery deposition which prompted Respondents #1 to request the

cancellation.  The claim was then returned to the general files pending completion of

discovery, including obtaining additional medical records from the VA hospital.   Another

Prehearing conference was conducted on November 18, 2009, and a Prehearing Order was

filed on that date.  During the November 18, 2009, conference, the parties announced that the

stipulations, issues, as well as their respective contentions,  remained unchanged from those

set out in the July 29, 2009, prehearing order.  By agreement of the parties, the claim was

scheduled for a hearing on January 8, 2010.  Because of inclement weather the hearing had

to be rescheduled.  The hearing was conducted on February 12, 2010.  At the hearing the

parties again announced that the stipulations, issues, as well as their respective contentions

were correctly set out in the July 29, 2009, Order.  In the event compensability was

overcome, claimant amended his contentions to request temporary total disability for a period

beginning February 4, 2004, and continuing through April 19, 2004, while reserving

entitlement to any additional indemnity benefits.  Copies of the Prehearing Orders filed July

29, 2009, and November 18, 2009, were introduced without objection as Commission’s

Exhibits 1 and 2, respectively.
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The claimant, Ricky J. Lewis, testified in his own behalf.  The record is composed

solely of the transcript of the February 12, 2010, hearing containing a 144-page volume of

medical reports introduced as Joint Exhibit A, as well as other documentary evidence,

together with a telephone evidentiary deposition of Mark R. Huffer, which was introduced

as Respondents #1 Exhibit B, and retained in the Commission file in bound form.

From a review of the record as a whole, to include medical reports, documents and

other matters properly before the Commission, and having had an opportunity to hear the

testimony of the claimant, and to observe his demeanor, the following findings of fact and

conclusions of law are made in accordance with A.C.A. §11-9-704:

FINDINGS OF FACT AND CONCLUSIONS OF LAW

1. The Arkansas Workers’ Compensation Commission has jurisdiction over this claim.

2. The stipulations agreed to by the parties are hereby accepted as fact.

3. The claimant has failed to prove by a preponderance of the evidence that he  sustained

an injury arising out of and during the course of his employment with Jonesboro

Country Club, Inc., which was the result of a specific incident identifiable in time and

place of occurrence on or about January 6, 2004.

4. The claimant has failed to prove by a preponderance of the evidence that he sustained

a gradual onset back injury arising out of and during the course of his employment

with Jonesboro Country Club, Inc.

5. The claimant has failed to prove by a preponderance of the credible evidence that his

physical problems, need for treatment, and disability, if any, are causally related to his
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employment with Jonesboro Country Club, Inc. 

DISCUSSION

The record in this claim is replete with inconsistencies and contradictions.  Further,

the record reflects that the claimant has experienced significant and on- going physical

problems related to his low back since on or about 1986.  In fact, the record reflects that the

claimant has taken prescription medications, including narcotics medication, for pain on a

daily basis prior to, and subsequent to, his employment with the employer herein.  All of the

medical evidence of record reflects that the claimant’s back problems are chronic in nature.

In fact, the record reflects that the claimant had a scheduled appointment with his primary-

care physician, Dr. Mark Wood, on the same date that the claimant alleged his injury

occurred, specifically, January 6, 2004.  Dr. Wood’s medical report contains no history of any

work-related injury with the respondent employer. It does contain reference to a 1986 work

related injury.  Further, the claimant candidly acknowledged during his Discovery Deposition,

as well as at the February 12, 2010, hearing that his back condition had gradually deteriorated

since 1985.  It would require sheer speculation and conjecture to attribute the claimant’s

injury, need for treatment, and disability to a work-related injury.  Conjecture and speculation,

however plausible,  cannot be permitted to supply the place of proof. Dena Construction Co.

v. Herndon, 264 Ark. 791,  575  S.W. 2d 155 (1979); Ark. Methodist Hosp. v. Adams, 43

Ark. App. 1, 858 S. W. 2d 125 (1993).

Claimant, Ricky J. Lewis, testified in his own behalf.  The claimant graduated from

high school in 1971.  The claimant was in the active military from 1972 through 1974.  The
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claimant testified that he obtained additional vocational training in welding, mechanics, and

automotive body work.  On direct examination, the claimant testified that he first began

having low-back problems in approximately 1986, following a work-related injury at Peck

Sign Company in Memphis, Tennessee.  The claimant stated that he missed a considerable

amount of work as a result of the prior injury while receiving treatment from the Memphis

Orthopaedic Group.  The claimant made several unsuccessful attempts at returning to work

for Peck Sign.  He stated that he eventually went to work for other employers while taking

pay cuts just to receive a job.  The claimant was self employed from on or about 1990 until

1995, doing a combination of auto mechanics, auto body and welding work.  The claimant

candidly acknowledged that he never recovered from the prior injury.  The claimant has

received  treatment for his back at the VA hospital from on or about 1985 through the

present.  The claimant has been treated with both over-the-counter medication, as well as

prescription medication.  The claimant testified “I’ve always been medicated.”  The claimant

stated that “the only restriction was the amount of pain I might feel from the day’s work.”

(TR. pp. 3-14).

The claimant began working for Jonesboro Country Club in 1997.  He was hired by

Mark Huffer as a mechanic.  The claimant disclosed his prior back problem at the time he was

hired by Mr. Huffer.  On  direct examination, the claimant stated that he began receiving

treatment from one Dr. Chan for his back beginning in 1999, which included injections for

back pain on a periodic basis.  The claimant further candidly acknowledged that he took the

prescription medication Percocet daily which allowed him to continue working.  Despite the
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claimant’s significant pre-existing problems, he stated that he rarely missed work and that he

simply worked with pain while taking medications and receiving injections.  The claimant

maintained that he sustained an injury on or about January 6, 2004, which the claimant related

to “breaking loose a flat-tire rim by hand.”  However, the claimant did not report a work-

related incident at the time.  In fact, on cross-examination, the claimant acknowledged that

the reason that he attributed his problem to a specific incident was because the

aforementioned activity was the last thing that he recalled doing while he was at work.  (TR.

p. 20, 46)

However, as previously pointed out, the claimant had a scheduled appointment with

his primary-care physician, Dr. Mark Wood, on January 6, 2004.  Dr. Wood’s clinic notes do

not reflect any history of the alleged work-related injury.  Rather, Dr. Wood’s patient history

states:

HPI:

He says he has had back pain x 18 yrs, resulting from a work-

related back injury.  The pain in his left hip & lower back & has

increasing since last Oct.  The pain has increasing & is now more

constant.  He has had to miss work due to the pain.  He sees Dr.

Chan, who gives him injections q2-3 months.  The toes of his left

foot are numb.  He takes Lortab (1q-4 days), Robaxin and a friends

Percocet. (JT. Ex. A, p. 107)

On cross-examination it was pointed out that in a discovery deposition taken in March
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2005, at which time the claimant was represented by another attorney, the claimant attributed

his physical problems to a gradual injury occurring over some 20 years rather than the result

of any particular incident.  (TR. pp. 43-44)

Respondents also point out on cross-examination that the within claim was not filed

until after the claimant’s employment was terminated for refusal to take a drug test.  The

record reflects that the claimant initially failed a drug test taken October 2003, which showed

positive for the use of the illegal drug marijuana.  The employer did not terminate the claimant

at that time because the claimant was a valuable employee.  Rather, the employer gave the

claimant 90 days to rehabilitate himself and then take a second drug test.  The claimant was

sent a letter to take the second test in February, 2004, but, apparently refused at which point

the employer terminated the claimant’s employment.  Thereafter, the claimant filed the

immediate claim.  (TR. pp. 34-39) (CL. Ex. 1 (a))

The evidentiary deposition of Mark R. Huffer was introduced as Respondent  #1 Ex.

B.  Mr. Huffer confirmed that the claimant was terminated for refusal to take a drug test.  Mr.

Huffer also stated that the claimant never reported a work-related injury to him during

January, 2004.

ADJUDICATION

Ark. Code Ann. §11-9-102 (4) (A) (1) (Supp. 2009) defines “compensable injury” as

“[a] n accidental injury causing internal or external physical harm to the body... arising out of

and in the course of employment and which requires medical services or results in disability

or death.  An injury is “accidental” only if it is caused by a specific incident and is identifiable
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by time and place of occurrence.”  Wal-Mart Stores, Inc. v. Westbrook, 77 Ark. App. 167,

72 S.W. 3d 889 (2002).  The phrase “arising out of the employment” refers to the origin or

cause of the accident, so the employee is required to show that a causal connection exists

between the injury and his employment.  Gerber Products v. McDonald, 15 Ark. App. 226,

691 S. W. 2d 879 (1985).  An injury occurs “in the course of employment” when it occurs

within the time and space boundaries of the employment, while the employee is carrying out

the employer’s purpose, or advancing the employer’s interest directly or indirectly, City of

El Dorado v. Sartor, 21 Ark. App. 143, 729 S. W. 2d 430 (1987).

In addition to establishing the general requirements for compensability set forth in

§11-9-102 (4) (A) (i), the claimant must establish a compensable injury by medical evidence,

supported by objective findings as define in §11-9-102 (16).  That a compensable injury be

established by medical evidence supported by objective findings applies only to the existence

and extent of the injury.  Stephens Truck Lines v. Millican, 58 Ark. App. 275, 950 S.W. 2d

472 (1997).  “Objective findings” are those that cannot come under the voluntary control of

the patient.  Ark. Code Ann. §11-9-102 (16).  Moreover, objective medical evidence, while

necessary to establish the existence and extent of an injury, is not necessary to establish a

causal relationship between the injury and the work-related accident.  Wal-Mart Stores, Inc.

v. VanWagner, 337 Ark. App. 443, 990 S.W. 2d 522 (1999).  The onset of pain does not

satisfy our statutory criteria for benefits.  Test results that are based upon the patient’s

description of the sensations produced by various stimuli are clearly under the voluntary

control of the patient and therefore, by statutory definition, do not constitute objective
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findings.  Duke v. Regis Hair Stylists, 55 Ark. 327, 935 S.W. 2d 600 (1996).  Finally, medical

opinions addressing compensability and permanent impairment must be stated within a

reasonable degree of medical certainty.  Ark. Code Ann. §11-9-102 (16) (i) (B); Crudup v.

Regal Ware, Inc., 341 Ark. 804, 20 S. W. 3d 900 (2000).

There is no presumption that a claim is indeed compensable.  O.K. Processing, Inc.

et al v. Servold, 265 Ark. 352, 578 S. W. 2d 224 (1979).  Crouch Funeral Home, et al v.

Crouch, 262 Ark. 417, 557 S. W. 2d (1977).  The injured party bears the burden of proof in

establishing entitlement to benefits under the Workers’ Compensation Act, and must sustain

that burden by a preponderance of the evidence.  See Ark. Code Ann. §11-9-102 (4) (E) (i)

(Repl. 2002); Clardy v. Medi-Homes LTC Serv., LLC, 75 Ark. App. 156, 55 S. W. 3d 791

(2001).  In other words, in a workers’ compensation case, the claimant has the burden of

proving by a preponderance of the evidence that her claim is compensable, i.e., that his injury

was the result of an accident that arose in the course of her employment and that it grew out

of, or resulted from the employment.  Carman v. Haworth, Inc., 74 Ark. App. 55, 45 S. W.

3d 408 (2001); Ringier Am. V. Combs, 41 Ark. App. 47, 849, S. W. 2d 1 (1993).  Further,

the claimant must show a causal relationship exists between his condition and his employment.

Harris Cattle Co. v. Parker, 256 Ark. 166, 506 S. W. 2d 118 (1974).

It is well established that the party having the burden of proof on the issue must

establish it by a preponderance of the evidence.  Ark. Code Ann. §11-9-704 (c) (2) (Repl.

2002).  A preponderance of the credible evidence of record means “evidence of greater

convincing force.”  Jordan v. Tyson Foods, Inc., 51 Ark. App. 100, 911 S. W. 2d 593 (1995);
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See, also, Smith v. Magnet Cove Barium Corp., 212 Ark. 491, 206 S. W. 2d 42 (1947).  In

determining whether a claimant has sustained his or her burden of proof, the Commission shall

weigh the evidence impartially, without giving the benefit of the doubt to either party.  Ark.

Code Ann. § 11-9-704; Wade v. Mr. C Cavenaugh’s, 298 Ark. 363, 768, S. W. 2d 521

(1989); and Fowler v. McHenry, 22 Ark. App. 196, 737 S. W. 2d 663 (1987).

Rather than conduct a further analysis of the record in this cause, suffice it to say that

the claim is replete with inconsistencies and contradictions.  The credible evidence reflects

that the claimant’s physical problems, need for treatment, and disability, if any, predated his

employment with the employer herein.  In fact, the record reflects that the claimant has at all

times since 1986, required medical treatment.  There is no credible evidence relating the

claimant’s physical problems to an injury arising out of and during the course of his

employment with Jonesboro Country Club.  After reviewing the evidence in this case

impartially, without giving the benefit of the doubt to either party, I find the claimant has

failed to prove that he sustained a compensable injury within the meaning of the Arkansas

Workers’ Compensation laws.  Accordingly, the within claim is hereby respectfully denied and

dismissed.

IT IS SO ORDERED.

______________________________
DAVID GREENBAUM                    

                                     Chief Administrative Law Judge        
        


