
BEFORE THE ARKANSAS WORKERS’ COMPENSATION COMMISSION

WCC NOS. E212110 & F701148

LARRY LUNDAY, EMPLOYEE CLAIMANT

ENTERGY ARKANSAS, INC.,
SELF-INSURED EMPLOYER RESPONDENT NO. 1

SECOND INJURY FUND RESPONDENT NO. 2

DEATH AND PERMANENT TOTAL
DISABILITY TRUST FUND RESPONDENT NO. 3

OPINION FILED NOVEMBER 9, 2010

Hearing before Administrative Law Judge Barbara Webb on August 11, 2010, in
Little Rock, Pulaski County, Arkansas.

The claimant was represented by Mr. Steven R. McNeely, Attorney at Law, Little
Rock, Arkansas.

Respondents No. 1 were represented by Mr. Jim L. Julian, Attorney at Law, Little
Rock, Arkansas.

Respondent No. 2, The Second Injury Fund, was represented by Mr. David B.
Simmons, Attorney at Law, Little Rock, Arkansas.

Respondent No. 3, The Death and Permanent Total Disability Trust Fund, was
represented by Ms. Christy L. King, Attorney at Law, Little Rock, Arkansas.   The
Fund was excused from attendance at the hearing.

STATEMENT OF THE CASE

A hearing was held on the above-styled claim on August 11, 2010, before

Administrative Law Judge Barbara Webb.  A Pre-hearing Order was entered in this

case on May 12, 2010.  The Pre-hearing Order set forth the stipulations offered by

the parties and outlined the issues to be litigated and resolved at this hearing.  A
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copy of the Pre-hearing Order was made Commission’s Exhibit No. 1 to the hearing

record.  The following stipulations as submitted by the parties in the Pre-hearing

Order are hereby accepted:

1. The Arkansas Workers’ Compensation Commission has jurisdiction

of this claim.

2. The employer/employee relationship existed on February 24, 1988,

and on August 3, 2006 (reported on August 7, 2006), when the

claimant sustained compensable low back injuries.

3. The claimant’s wage on February 24, 1988, entitled him to a

compensation rate of $189.00 for temporary total disability benefits

and $154.00 for permanent partial disability benefits.

4. Respondents accepted the February 24, 1988, injury as a

compensable injury and respondents paid benefits including TTD,

surgery and a 10% rating assigned by Dr. Ron Williams on

September 10, 1992.

5. The claimant’s wage on August 7, 2006, entitled him to a

compensation rate of $488.00 for temporary total disability benefits

and $366.00 for permanent partial disability benefits.

6. Respondents accepted the August 7, 2006, injury as a compensable

injury and that respondents paid benefits including TTD through

January 4, 2007, medical treatment, and claimant was assigned a 0%
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additional rating by Dr. Barry Baskin and placed at MMI on January

4, 2007.

By agreement of the parties, the issues to be determined are:

1. Claimant’s entitlement to permanent and total disability benefits or,

alternatively, wage loss.

2.  Whether the August 7, 2006, injury is a recurrence or an aggravation

of the 1988 injury.

3. Controversion and attorney’s fees.

4. Second Injury Fund liability.

5. All other issues, including the amount of credit to be given in regard

to any long term disability or social security disability payments, are

reserved.

The record consists of a two volume transcript of the August 11, 2010,

hearing, consisting of the testimony of Jim Spurgers, Larry Lunday, and David

Elmore, and all documentary evidence consisting of Commission’s Exhibit No. 1

(Pre-hearing Order); Claimant’s Exhibit No. 1 (Medical Reports with Index);

Claimant’s Exhibit No. 2 (Medical Reports with Index); Claimant’s Exhibit No. 3

(Packet of Correspondence); Respondent No. 1 Exhibit No. 1 (Medical Reports);

Respondent No. 1 Exhibit No. 2 (Deposition of Larry Lunday - bound separately and

incorporated by reference and retained in the Commission file); Respondent No. 1

Exhibit No. 3  (Packet of Non-Medical); and Respondent No. 3 Exhibit No. 1 (Letter

from Christy King). 
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CONTENTIONS

The claimant contends that he is entitled to permanent and total disability

benefits or, alternatively, wage loss for one or the other of his compensable injuries.

The claimant first contends that he is permanently and totally disabled as a result

of his second injury occurring on or about August 7, 2006.  The claimant contends

that while no doctor has assigned a rating for this second injury he is entitled to an

additional 5% in accordance with the AMA Guides, fourth edition, table 75(II)(B),

and it is irrelevant under the Arkansas Workers’ Compensation Act that the 5% is

included in the prior 10%, alternatively, claimant contends that he is no longer able

to work and is entitled to permanent and total disability benefits in accordance with

Rutherford v. Mid Delta Comm., 285 S.W.3d 248, 102 Ark. App. 317 (2008), which

holds:  “. . . as we must, there is no statutory requirement in making a PTD

determination that a claimant must have an impairment rating established by the

medical evidence.  We agree.”  Id.  Additionally, the claimant argues the Second

Injury Fund is liable for these benefits.  If the claimant is not found permanently and

totally disabled under the second injury, then claimant argues he is permanently

and totally disabled under the first injury, under the odd lot doctrine.  The claimant

contends he is entitled to permanent and total disability benefits starting January

4, 2007.  The claimant contends the above benefits have been denied and

claimant’s attorney is entitled to a fee under Ark. Code Ann. § 11-9-715.  The
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claimant reserves all other issues not raised here, including but not limited to,

additional medical treatment.

Respondent No. 1, Entergy, contends that it has accepted the claims of the

claimant as compensable and paid all reasonable and necessary medical expenses

related to those injuries and paid all temporary total disability and permanent partial

disability benefits due to the claimant.  Respondent No. 1 also contends that

claimant is capable of performing available work which would preclude an award

of permanent total disability benefits or wage loss benefits.  Respondent No. 1

further contends that any disability of the claimant relates to the February 24, 1988,

accident.  Following the 2006 injury, an MRI, lumbar myelogram and post

myelogram CT were performed.  These diagnostic studies failed to detect any new

injury to the claimant.  Dr. Barry Baskin then provided an opinion that there was no

objective finding of an injury as a result of the August 2006 incident.  It is Dr.

Baskin’s opinion that the complaints of low back pain relate to the original injury of

1988 and degenerative changes and Dr. Baskin did not assess any new permanent

partial impairment rating.  It is further the contention of respondent No. 1 that it has

fully compensated the claimant for the impairment which stemmed from the 1988

injury and that any disability sustained by the claimant followed by the 2006 injury

should be the responsibility of the Second Injury Fund.  The claimant testified that

he was able to perform all aspects of his job as a store keeper for Entergy between

1992 and the 2006 injury and that subsequent to the 2006 injury, the claimant was
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rendered incapable of performing his work duties and has sustained a disability as

a result of the 2006 second injury.

Respondent No. 2, Second Injury Fund, contends that in 1988 the claimant

sustained a compensable injury to his back which resulted in surgery and though

he continued to work, he never fully recovered from the effects of that injury and

subsequent surgery.  That the 2006 injury was a reoccurrence of the 1988 injury

rather than a new injury.  That as a result, there is no combination of injuries as

required by Mid-State Construction to raise the liability of the Second Injury Fund.

Respondent No. 3, Death and Permanent Total Disability Trust Fund (Trust

Fund), contends that pursuant to Ark. Code Ann. § 11-9-525(b)(1), Second Injury

Fund liability must be determined prior to consideration of the Death and

Permanent Total Disability Trust Fund liability.  If the Second Injury Fund is found

to not have liability and the claimant is found to be permanently and totally disabled,

the Trust Fund stands ready to commence weekly benefits in compliance with Ark.

Code Ann. § 11-9-502.  Therefore, the Trust Fund has not controverted the

claimant’s entitlement to benefits.

FACTUAL BACKGROUND

 Larry Lunday is sixty years of age.  He has been married thirty-five years

and has two grown children.  He completed high school and two years of college

at Arkansas State University.  He also completed a basic vo-tech computer class

and a programming class at ASU-Beebe.  He also had other computer training in

Microsoft Word, Access, Power Point and Excel through his job at Entergy.  He
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completed a tax course through H&R Block in 2009.  He previously worked as a

part owner in his dad’s lumber company, as a sales clerk for Whit Davis Lumber

Company, and as store manager of Ridout Lumber in Searcy for five years. He

began working for AP&L in February of 1983 as a Level 1 Storekeeper.  He

progressed to Level 4 Storekeeper.  He was in Searcy in a division storeroom for

nine years.  He explained that he ordered and delivered the material needed for the

construction and maintenance of electrical facilities in the northern division of

Arkansas.  In 1988, he moved into the relay department where he worked in

electronics due to centralization of the storekeeper functions.  In 1992, he became

the storekeeper in the Russellville area.  He then moved to Little Rock and worked

as a storekeeper doing warehouse work until he was injured in 2006 in a forklift

accident.    

Lunday testified that he began having low back problems in 1987.  He sought

medical treatment and was diagnosed with degenerative disc disease.  He

underwent physical therapy and his condition improved.  In 1988, he suffered a

back injury while trying to move a roll-a-lift while pulling wire from a reel.  He

underwent back surgery in Dallas in February of 1989.  Following his surgery, he

returned to his regular duties.  Lunday testified that occasionally he would have

issues and go back to physical therapy, but was able to do his job.  He took

medication on occasion.  He explained that he would get help or use the forklift if

the job required heavy lifting.  Between 1988 and 2006, he recalled going on short-

term disability and underwent physical therapy on two occasions.  He explained that
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when he began working in Little Rock, he was required to lift heavier material, i.e.

floodlights that weighed 80 pounds, more often than when he worked in Searcy.  In

August of 2006, he had unloaded six reels of the largest primary underground wire.

 A co-worker offered to use the forklift to pick up the reels.  He hit the cart that was

in front of Lunday and jammed him between the cart and a bin that was behind him.

Lunday testified that he had extreme back pain and hip problems.  He testified that

he continues to have pain every day.  Lunday testified that it was different than the

first injury because he was having pain in both hips. He met with Entergy personnel

in January of 2007 and was told that he was not going to return to work because

there were no jobs for him and that he was going to be put on long term disability.

Lunday testified that he could not have worked a forty-hour week.  He

explained that he could not sit or drive for a long time.  He no longer does yard

work.  He explained that he has tried to walk but his right leg gives out.  

Lunday testified that he attended a nine week H & R tax course last year.

The class lasted a half a day.  He estimated that he could stand up on his feet two

to three hours before he had to sit down.  He testified that he has not been back to

work.  He receives long-term disability and social security.  He is currently under

the medical care of Dr. Ackerman.  He takes Tramadol, Lyrica, and Baclofen.  He

also takes other medication and uses a TENS unit.  

In 1992, Dr. Williams determined that Lunday was at the end of his healing

period and assigned a 10% impairment rating.  
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He has not applied for any jobs since 2007.  He receives $1,804.00 monthly

from social security.  He also draws $870.00 monthly from his retirement plan at

Entergy.  

David Elmore testified for the respondent.  He is a vocational rehabilitation

specialist.  He testified that he relied primarily on the functional capacity evaluation.

Elmore noted that the FCE scored well into the medium level on a number of items

but used light duty as a more conservative measure.  He also limited the type of

jobs to those similar to a storekeeper.  He found that there were 447 actual

openings of materials controls or stock clerk-type positions at light exertional

capability between 2008 and 2010 in this group.  The average weekly wage would

be between $408.00 and $584.00.      

Medical records reveal that Lunday sought medical treatment from Dr.

Ronald Williams for low back pain radiating into his right leg in October of 1987.

Williams noted that Lunday had suffered from episodic non-radicular low back pain

for several years.  The CT scan of the back showed “fairly severe” degenerative

disc disease at L5-S1 with a subtle right paramedian disc protrusion at L5-S1 on the

right.  Williams ordered physical therapy.  His symptoms improved until he suffered

a low back injury in February of 1988 while lifting a 100 pound object.  He was

treated by Dr. Staggs and underwent additional physical therapy.  In May of 1988,

Lunday returned to Dr. Williams for evaluation.  Williams noted Lunday’s

improvement from the therapy and that he had continued to work after the accident.

He released him to regular duties.  In February of 1989, Lunday was evaluated by
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Dr. Hudgins, a neurosurgeon in Dallas, Texas.  An MRI revealed a disk herniation

at L5-S1 and disk degeneration at L2-3.  On February 15, 1989, Lunday underwent

microdiscectomy for a L5-S1 herniated disk.  On February 21, 1989, Hudgins

released Lunday to return to work for light duty with restrictions against heavy and

repeated lifting.  He anticipated releasing him to regular duties within a few weeks.

On March 8, 1990, Lunday had a recurrence of his back injury and underwent

physical therapy.  Dr. Staggs noted that Lunday had a 145 pound lifting  restriction.

In May of 1990, Dr. Staggs referred Lunday for a neurosurgical consultation for

continued complaints of low back pain.  In September of 1992, he was returned to

Dr. Williams for evaluation.  Williams noted that Lunday had underwent several

courses of physical therapy since 1990 which resulted in temporary relief of his

symptoms.  On September 10, 1992, after review of a recent MRI revealing

postoperative and degenerative changes, Dr. Williams assigned Lunday a whole

person impairment rating of 10%.  In October of 1995, Lunday was seen by Dr.

Staggs.  Staggs noted that Lunday was in a stable situation with regards to his

chronic back pain.  He was encouraged to continue his medication and remain

physically active.  From July of 1996 until July of 2000, Dr. Staggs conducted

annual evaluations of Lunday and noted that his condition remained stable with his

current level of activity and work.  On August 29, 2000, Lunday returned to Dr.

Williams after a re-injury while lifting at work on July 25, 2000.  He was referred for

an MRI.  The MRI revealed a bulging disc and postoperative changes at L5-S1 but

no well-defined disc rupture.  On October 24, 2000, Williams notes that Lunday
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completed a work evaluation and was released to return to work with some

restrictions against heavy lifting.  He administered a lumbar epidural steroid

injection.

From 2001 until 2006, Lunday underwent annual evaluations by Dr. Staggs

and was released to continue to work with restrictions from heavy lifting.  On August

18, 2006, Staggs notes that Lunday reported that he was hit by a forklift at work

nine days ago.  He reported that he was struck on the anterior aspect of the left hip.

He reported pain in the left hip and increasing pain and weakness in the low back

radiating down the right thigh.  After x-rays revealed no fracture or subluxation,

Lunday was diagnosed with musculoskeletal pain, degenerative arthritis of the low

back, and a contused hip.  On August 25, 2006, Staggs noted that Lunday reported

less pain since starting physical therapy with significant tenderness of the left hip

and all through the low back.  He was taken off work for two more weeks and

continued in therapy.  On September 12, 2006, Lunday returned to Staggs.  Staggs’

clinic notes reflect that Lunday reported that his left hip pain had resolved and that

he was growing stronger in his back because of the physical therapy.  He reported

continued low back pain with radiation around the right hip.  He was advised to

remain off work until he was evaluated by Dr. Williams.  He underwent an MRI on

September 19, 2006.  The MRI revealed “mild multilevel degenerative disc and

degenerative joint disease. At L5-S1, the diffuse disc bulge and osteophyte do

cause mild bilateral neural foraminal narrowing to the L5 nerve root.  There is no

evidence for a disc herniation.”  On October 16, Lunday was referred to Dr. Barry
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Baskin for further evaluation.  Dr. Baskin noted Lunday’s history of back problems

since the 1980's.  He noted that Lunday had an FCE in August of 2000 that

confirmed his ability to lift 75 pounds on a repetitive basis and that Lunday had

continued to work with continued complaints of low back pain and numerous

exacerbations.  He noted the re-injury in August of 2006 when a forklift pushed a

cart into his anterior pelvis.  He ordered another epidural steroid injection and

advised him to start home exercises.  On November 20, 2006, Baskin ordered a

myelogram and post myelogram CT of the lumbar spine.  The tests revealed

degenerative disc disease at L5-S1 with no significant canal or foraminal stenosis.

There is internal disc desiccation at L5-S1 with a vacuum disc phenomenon at L5-

S1.  Baskin advised that Lunday could go back to work, but ordered a functional

capacity evaluation and job assessment.  He was fitted with a lumbar corset.  On

December 21, 2006, Lunday underwent a functional capacity evaluation.  The FCE

revealed that “Lunday demonstrated the ability to perform work in the Medium

classification of work as defined by the US Dept of Labor with an Occasional

lift/carry of up to 50 lbs.”

On January 4, 2007, Baskin reviewed the FCE with Lunday.  He noted that

his job did require him to lift up to 75 pounds on a frequent basis and occasionally

load cable up to 110 pounds of force which placed him at a high risk for hurting his

back further.  He agreed with the case manager to present the job analysis to

Entergy to see if accommodations could be made to return Lunday back to work as
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soon as possible.  He determined that Lunday was at maximum medical

improvement as of January 4, 2007.  He further noted:

In reviewing the imaging studies of Mr. Lundy’s lumbar spine,
including MRI and lumbar myelogram with post myelogram CT, there
are no new objective findings from his August 7, 2006 injury.  I think
all of the findings date back to his original injury of 1988.  Mr. Lundy
does not have any permanent partial impairment rating.

On September 11, 2007, Lunday was evaluated by Dr. Tim Burson, a

neurosurgeon, since Dr. Williams had retired.  Based on another MRI done on

November 16, 2007, revealing a collapsed disk at L5-S1, Burson recommended an

interbody fusion, disk replacement, and anterior fusion.  On October 9, 2008,

Lunday was evaluated by Dr. William Ackerman.  He was assessed with

degenerative disc disease and placed on pain management medications.

Ackerman further noted that Lunday could readily return to light duty work, but that

it would be difficult for him to return back to his normal duties.  By letters dated

November 6, 2008, and December 4, 2008, Ackerman opined that Lunday would

not be able to return to any type of work after review of his medical records.  On

November 7, 2008, Dr. Robert Henry, opined that Lunday would not be able to

perform the duties he previously did at Entergy.  He further opined “In addition, I

feel he will be unable to do any activities requiring prolonged sitting, standing, or

any job requiring significant concentration in view of medications required.

Basically he is disabled and unable to work at this time.”      

 On March 26, 2009, the claimant underwent a second Functional Capacity

Evaluation at the request of Dr. Barry Baskin.  The results of the FCE concluded
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that Lunday demonstrated the ability to perform work at the light classification of

work as defined by the U.S. Dept. of Labor’s guidelines.  In the history, it is noted

that Dr. Burson recommended surgery but Lunday “wanted to wait”.  On April 14,

2009, the claimant returned to Dr. Baskin for further evaluation.  Dr. Baskin noted

that Lunday declined the fusion surgery recommended by Burson because he might

want to have a disc replacement surgery and his son is in the medical equipment

business and knows about implants.  He noted that Lunday had taken early

retirement from Entergy since they did not have light duty work available to him.

Baskin opined that Lunday could work in a light physical demand category.  On May

28, 2009, Lunday returned to Ackerman for follow-up.  Ackerman noted that Lunday

had a new onset of radiculitis and recommended a firm mattress and one epidural

steroid injection.  He noted that Lunday is not working and uses a TENS unit for

intermittent pain relief.  

A vocational rehabilitation review was conducted by David Elmore on August

24, 2009, through October 23, 2009.  The review revealed that Lunday had 14

years of education and was an avid reader with a good academic functional level.

Elmore concluded that the claimant could expect to earn an average weekly wage

between $408.00 and $584.00.  He determined that there were almost 450 job

openings during the defined period, in his particular typ work, within his measured

capabilities, with minimal vocational adjustment.  He noted a “Good” to “Very Good”

employability profile.  Elmore further noted that his study took into consideration the

claimant’s age and adaptability.  He noted that other non-medical, non-vocational
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factors were not considered in his evaluation, i.e. disincentives as SSDI, company

retirement, time off work, pending litigation, motivation, work-ethic, etc.  On

November 9, 2009, Lunday returned to Dr. Ackerman with complaints that he felt

the sudden onset of pain in his spine while getting out of an automobile while

shopping in Conway.  Clinic notes reflect that he reported that his back has “slipped

out” three times since he was released by Dr. Baskin.  He presented Ackerman with

a form asking for a change in his impairment rating.  Ackerman noted that based on

his age, it was not uncommon for a person in his age group to experience facet pain

getting in and out of a car or bed.  He opined that he did not feel that this was

related to his work injury but was caused by normal degenerative changes that have

occurred over time with or without previous surgery.  On February 15, 2010, Lunday

returned to Dr. Ackerman for consideration of disc replacement surgery.  Ackerman

recommended that he consult with Dr. Saer concerning the procedure.  On March

13, 2010, Lunday returned to Dr. Ackerman for follow-up.  Ackerman noted that due

to his age, he did not believe the claimant would be a candidate for disc

replacement.  On June 14, 2010, Lunday returned to Ackerman for follow-up.  Clinic

notes reflect that Lunday had an appointment with Dr. Saer for the next day for an

orthopedic surgery viewpoint.  On June 15, 2010, the claimant was evaluated by Dr.

Saer.  Dr. Saer recommended that he would do better with a fusion in light of his

prior surgery and disk space and narrowing.  He referred him for another MRI.  The

MRI revealed mild degenerative changes, especially at L5-S1.  Dr. Saer
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recommended fusion as a better option than disk replacement.  Clinic notes reflect

that Lunday decided that he was not having enough trouble to have the surgery.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

1. The Arkansas Workers’ Compensation Commission has jurisdiction

of this claim.

2. The employer/employee relationship existed on February 24, 1988,

and on August 3, 2006 (reported on August 7, 2006), when the

claimant sustained compensable low back injuries.

3. The claimant’s wage on February 24, 1988, entitled him to a

compensation rate of $189.00 for temporary total disability benefits

and $154.00 for permanent partial disability benefits.

4. Respondents accepted the February 24, 1988, injury as a

compensable injury and respondents paid benefits including TTD,

surgery and a 10% rating assigned by Dr. Ron Williams on

September 10, 1992.

5. The claimant’s wage on August 7, 2006, entitled him to a

compensation rate of $488.00 for temporary total disability benefits

and $366.00 for permanent partial disability benefits.

6. Respondents accepted the August 7, 2006, injury as a compensable

injury and that respondents paid benefits including TTD through

January 4, 2007, medical treatment and claimant was assigned a 0%
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additional rating by Dr. Barry Baskin and placed at MMI on January

4, 2007.

7. The preponderance of the evidence demonstrates that the August 7,

2006, injury was a temporary recurrence of the 1988 injury in that

there were no objective findings of a new injury in 1988.

8. The claimant has failed to prove by a preponderance of the evidence

that he is permanently and totally disabled in that he has been

released to return to light duty work.

9. The preponderance of the evidence demonstrates that there is no

Second Injury Fund liability in this case since claimant’s permanent

partial impairment is directly related to his February 24, 1988, work-

related injury.

10. Considering the claimant’s age, education, work experience, medical

evidence, motivation, post-injury income, the claimant has failed to

prove by a preponderance of the evidence that he is entitled to wage

loss benefits sustained as a result of his compensable injury. 

DISCUSSION

Permanent and Total Disability

In the instant case, it has been determined that the claimant suffered a

compensable back injury in 1988 and was paid permanent partial disability benefits

based on an anatomical impairment rating.  The claimant now contends that he is

permanently and totally disabled. 
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The Arkansas Workers’ Compensation Act does not define maximum medical

improvement.  However, Ark. Code Ann. § 11-9-102(12) states that “‘healing period’

means that period for healing of an injury resulting from an accident.  The healing

period ends when the underlying condition causing the disability has become stable

and nothing in the way of treatment will improve that condition.  Clairday vs. The

Lilly Company, Inc., No. CA05-696, (April 19, 2006).  The healing period continues

until the employee is as far restored as the permanent character of his injury will

permit, and if the underlying condition causing the disability has become stable

and nothing further in the way of treatment will improve that condition, the healing

period has ended.  The persistence of pain may not of itself prevent a finding that

the healing period is over, provided that the underlying condition has stabilized.

Mad Butcher, Inc. v. Parker, 4 Ark. App. 124, 628 S.W.2d 582 (1982); Arkansas

Highway & Transportation Department v. McWilliams, 41 Ark. App. 1, 846 S.W.2d

670 (1993); Harvest Foods v. Washam, 52 Ark. App. 72, 914 S.W.2d 776 (1996).

The Arkansas Workers’ Compensation Law provides that when an injured

worker’s disability condition becomes stable and no further treatment will improve

that condition, the disability is deemed permanent.  If the employee is totally

incapacitated from earning a livelihood at that time, the employee is entitled to

compensation for permanent and total disability.  See, Minor v. Poinsett Lumber &

Manufacturing Co., 235 Ark. 195, 357 S.W.2d 504 (1962). 

The wage-loss factor is the extent to which a compensable injury has

affected the claimant’s ability to earn a livelihood.  Emerson Electric v. Gaston, 75
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Ark. App. 232, 58 S.W.3d 848 (2001).  To be entitled to any wage-loss disability

benefit in excess of permanent physical impairment, a claimant must first prove, by

a preponderance of the evidence, that he or she sustained permanent physical

impairment as a result of a compensable injury.  Wal-Mart Stores, Inc. v. Connell,

340 Ark. 475, 10 S.W.3d 727(2000).  The Commission is charged with the duty of

determining disability based upon a consideration of medical evidence and other

matters affecting wage loss, such as the claimant’s age, education, and work

experience.  Emerson Electric v. Gaston, supra.

In determining wage loss disability, the Commission may take into

consideration the workers’ age, education, work experience, medical evidence and

any other matters which may reasonably be expected to affect the workers’ future

earning power. Such other matters are motivation, post-injury income, credibility,

demeanor, and a multitude of other factors. Glass v. Edens, 233 Ark. 786, 346

S.W.2d 685(1961); City of Fayetteville v. Guess, 10 Ark. App. 313, 663 S.W.2d

946(1984); Curry v. Franklin Electric, 32 Ark. App. 168, 798 S.W.2d 130(1990).  In

considering factors that may affect an employee’s future earning capacity, the

Commission considers the claimant’s motivation to return to work, since a lack of

interest or a negative attitude impedes the assessment of the claimant’s loss of

earning capacity.  Emerson Electric v. Gaston, supra. 

The Commission may use its own superior knowledge of industrial demands,

limitations, and requirements in conjunction with the evidence to determine wage-
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loss disability.  Oller v. Champion Parts Rebuilders, 5 Ark. App. 307, 635 S.W.2d

276 (1982).

Ark. Code Ann. § 11-9-102(4)(F)(ii) (Repl. 2002) provides:

(a)  Permanent benefits shall be awarded only upon a determination
that the compensable injury was the major cause of the disability or
impairment.

(b)  If any compensable injury combines with a preexisting disease or
condition or the natural process of aging to cause or prolong disability
or a need for treatment, permanent benefits shall be payable for the
resultant condition only if the compensable injury is the major cause
of the permanent disability or need for treatment.

“Major cause” is defined as more than 50% of the cause.  Ark. Code Ann. §

11-9-102(14) (Repl. 2002).

Further, “disability” is defined as an “incapacity because of compensable

injury to earn, in the same or any other employment, the wages which the employee

was receiving at the time of the compensable injury.”  Ark. Code Ann. § 11-9-102(8)

(Supp. 1999).

Considering the context in which the terms “permanent benefits” and

“disability” are used in Ark. Code Ann. § 11-9-102(5)(F)(ii), the amendments of Act

796 clearly impose a requirement on a claimant seeking compensation for a

permanent decrease in earning capacity to show that the compensable injury was

the major cause of any decrease in earning capacity to obtain an award of

permanent disability benefits.

In the present case, the claimant testified that after his re-injury in August of

2006, his lifting restrictions and continued use of medications effectively rendered
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him permanently and totally disabled.  The sole issue in adjudicating his claim for

permanent total disability is whether he is capable of earning some meaningful

wages in at least some capacity. The claimant has failed to prove by a

preponderance of evidence that he is unable to earn any meaningful wages in any

capacity. 

In the instant case, the claimant was released to return to work following his

surgery in 1998 and returned to his regular duties.  The evidence demonstrates that

he was able to work in his job as a storekeeper for Entergy from 1998 until 2006,

with only a few periods of missed work due to exacerbated back problems treated

with physical therapy.  After the incident in August of 2006, he was treated and

released by Dr. Baskin to work in a light physical demand work capacity.   Although

Entergy determined that they did not have light duty work available, the claimant did

not seek other light duty employment.  Instead, he collected long term disability

benefits.  He then took early retirement from Entergy and began collecting social

security disability benefits.  Based on the both the functional capacity evaluations

of the claimant and the vocational rehabilitation study, the evidence demonstrates

that the claimant was able to return to light duty work as of January 4, 2007.

 While the testimony establishes that since his resignation in 2007,  no

efforts have been made by Lunday to locate suitable jobs, the evidence clearly

demonstrates that the claimant is not able to return to his full duties in his prior

occupation in light of the physical activity required.  However, there is no medical

evidence to support the contention that the claimant is totally unable to work.
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Admittedly, he has not been able to engage in some physical activities as he had

continued to suffer from degenerative back conditions, but there is no evidence to

demonstrate that these limitations are due to his work-related injuries.  In addition,

he has demonstrated transferable skills, both educational and vocational, which

could be used in other light duty occupations.  In my opinion, based on the

claimant’s age, education, work experience, medical evidence and other matters,

the claimant has not met his burden of proving that he is permanently and totally

disabled.  

Claimant argues that he is entitled to permanent and total disability under the

odd lot doctrine based on the injury that occurred in 1988.  Although the odd-lot

doctrine has been abolished for permanent disability claims based on injuries that

occurred after July 1, 1993, the doctrine was applicable to claims prior to that date.

Patterson v. Insurance Department, 343 Ark. 255, 33 S.W.3d 151 (2000).  For many

years, Arkansas law provided that an employee who was injured to the extent that

he could perform services that were so limited in quality, dependability, or quantity

that a reasonably stable market for them did not exist was classified as totally

disabled, because he fell within the “odd-lot” category of disabled workers.  Id.  To

be included in the odd-lot category, the claimant must prove that “the evidence of

degree of obvious physical impairment, coupled with other factors such as

claimant’s mental capacity, education, training, or age, places claimant prima facie

in the odd-lot category.” M.M. Cohn Co. v. Haile, 267 Ark. 734, 589 S.W.2d 600

(Ark. App. 1979).  However, in the instant case, I find that although the claimant is
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60 years of age, his disability percentage is only 10% and his educational level is

skilled.  Even if the claimant was determined to fall within the odd-lot category of

workers, I find that the respondents have met their burden to show that “some kind

of suitable work is regularly and continuously available” based on the testimony of

David Elmore that more than 450 jobs were available within Lunday’s work

restrictions and training.

In the instant case, the preponderance of the evidence demonstrates that

claimant has failed to establish that he is entitled to wage-loss disability.  The

claimant is 60 years of age and has graduated high school and completed two

years of college and some vocational computer training. The preponderance of the

evidence demonstrates that the claimant has reached maximum medical

improvement and is capable of performing light duty work.  After considering the

claimant’s age, education, work experience, and the totality of the medical evidence

relating to his back injury, I find that the claimant has failed to prove that he is

entitled to wage loss disability benefits as a result of his compensable back injury

over and above his physical permanent impairment.

In the instant case, there is overwhelming evidence that Lunday’s healing

period as to the temporary recurrence of his compensable back injury ended in

2007.  Lunday has been treated by a number of doctors and exhausted all possible

medical treatment options with no lasting improvement.  The evidence has

demonstrated that epidural steroid injections gave the claimant only transient relief

and over time were no longer effective.  Physical therapy was not proven effective.
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Moreover, the medical evidence in the case demonstrates that all subsequent

treatment has been directed at relieving pain symptoms and not intended to be a

cure for the claimant’s condition.  Mad Butcher, Inc. v. Parker, 4 Ark. App. 124, 628

S.W.2d 582 (1982).  Although surgery has been recommended, the claimant has

chosen not to pursue another fusion surgery.

The law provides that so long as an employee, subsequent to the injury, has

returned to work, has obtained other employment, or has a bona fide and

reasonably obtainable offer to be employed at wages equal to or greater than his

average weekly wage at the time of the accident, the employee shall not be entitled

to permanent partial disability benefits in excess of the percentage of permanent

physical impairment established by a preponderance of the medical testimony and

evidence.  Ark. Code Ann. § 11-9-522(b)(2) (Repl. 2002).  The employer or its

workers’ compensation insurance carrier has the burden of proving the employee’s

employment, or the employee’s receipt of a bona fide offer to be employed, at

wages equal to or greater than his average weekly wage at the time of the accident.

Ark. Code Ann. § 11-9-522(c)(1). 

In the instant case, the preponderance of the evidence clearly demonstrates

that claimant was able to return to work in 1998 and then again to light duty in 2007.

The evidence demonstrates that he drew long-term disability benefits and retired

early from his employment with Entergy and was awarded social security disability

benefits.  Although both Dr. Baskin released the claimant to light duty work, the

claimant did  not seek subsequent employment.  Based on my review of the credible
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evidence, I find that the claimant was not motivated to return to work.  Therefore,

Lunday’s request for wage loss and/or permanent total disability benefits is denied.

Second Injury Fund

In the instant case, I have determined that the claimant is not entitled to

additional disability benefits.  However, I would further find that even if the evidence

had demonstrated that the claimant was entitled to wage loss, there is no Second

Injury Fund liability in the instant case.

 The respondent employer argues that the Second Injury Fund has liability

for any anatomical impairment or for any wage loss that the claimant might have

sustained.   In Mid-State Construction Co. v. Second Injury Fund, 295 Ark. 1,  746

S.W.2d 539 (1998), the Arkansas Supreme Court set forth the test for determining

Second Injury Fund liability:

It is clear that liability for the Fund comes into question only after
three hurdles have been overcome.  First, the employee must have
suffered a compensable injury in his present place of employment.
Second, prior to that injury the employee must have had permanent
partial disability or impairment.  Third, the disability or impairment
must have combined with the recent compensable injury to produce
the current disability status. (Original emphasis.)

The last injury “combines” when it, considered with the previous injury, causes a

greater disability than the disability produced by the last injury considered alone.

See Hawkins Constr. v. Maxell, 52 Ark. App. 116, 915 S.W.2d 302 (1996), rev’d on

other grounds, 325 Ark. 133, 924 S.W.2d 789 (1996).  In other words, if the more

recent injury alone would have caused the claimant’s current disability status, the

Second Injury Fund has no liability.  In addition, “where there is medical evidence



Lunday - E212110 & F701148  - 26 -

that the two injuries combined to produce the current disability rating, contradictory

evidence that the claimant was able to return to the same type of labor after his first

injury is not determinative of [Second Injury Fund’s] liability.” POM, Inc. v. Taylor,

325 Ark. 334, 337, 925 S.W.2d 790, 791 (1996).  Further, an employee’s ability to

return to the same work following a prior injury is simply not determinative of the

Second Injury Fund’s liability.  POM, Inc. v. Taylor, 325 Ark. 334, 925 S.W.2d 790

(1996).

Before the Second Injury Fund can be liable to pay for an injury, “the

claimant’s prior impairment must have been of a physical quality sufficient in and

of itself to support an award of compensation had the elements of compensability

existed as to the cause of the impairment.” See Midstate, 295 Ark. at 6, 746 S.W.2d

at 542.  As the court in Midstate explained, “[i]t is the substantial nature of the

impairment which is emphasized. . .” Id. 

 In this case the claimant has not proven that he suffered a second

compensable injury in August of 2006, only a temporary recurrence of the first injury

in 1988.  There is simply no medical or other credible evidence offered to

demonstrate that his current disability is any greater than the disability which has

been attributed to his first on-the-job injury. Based on the preponderance of the

evidence in this case, I find that there is no Second Injury Fund liability.   

ORDER

For the reasons discussed herein, this claim must be, and hereby is,

respectfully denied.
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IT IS SO ORDERED.

___________________________
BARBARA WEBB
Administrative Law Judge


