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STATEMENT OF THE CASE

A hearing was conducted on June 25, 2010, to determine whether the

claimant was entitled to additional workers’ compensation benefits.

A prehearing conference was conducted in this claim on May 12, 2010, and

a Prehearing Order was filed on said date.  At the hearing, the parties announced

that the stipulations, the issue, as well as their respective contentions were

correctly  set out in the Prehearing Order.  A copy of the Prehearing Order was

introduced, without objection, as “Commission’s Exhibit 1."

It was stipulated that the claimant sustained a compensable injury arising out

of and during the course of her employment with Central Arkansas Development
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Council on July 30, 2007; that the claimant earned sufficient wages to entitle her to

compensation rates of $197.00 per week for temporary total disability and $154.00

per week for permanent partial disability; that a prior Opinion of an Administrative

Law Judge filed February 2, 2009, which was affirmed and adopted by the Full

Workers’ Compensation Commission, Opinion filed  September 25, 2009, is now

a final decision and the law of the case; that respondents had paid the benefits

awarded therein; and that respondents had controverted additional requested

medical treatment by Dr. D’Orsay Bryant.

By agreement of the parties, the sole issue presented for determination was

whether the claimant was entitled to additional medical treatment.

Claimant contended, in summary, that she obtained a change of  physicians

to Dr. O’Orsay Bryant; that Dr. Bryant had recommended additional medical

treatment; that the recommended treatment was reasonably necessary, as well as

related to the claimant’s July 30, 2007, injury and should be paid by the

respondents.

The respondents contended  that additional medical treatment recommended

was not reasonably necessary.

The claimant was the only lay witness to testify.   The record is composed

solely of the transcript of the June 25, 2010, hearing containing numerous medical

reports.  The prior Opinions of record, specifically, the Administrative Law Judge

Decision, filed February 2, 2009, which was affirmed and adopted by the Full
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Workers’ Compensation Commission, decision filed September 25, 2009, are

incorporated by reference and made a part of the record herein.

From a review of the record as a whole, to include medical reports,

documents and other matters properly before the Commission, and having had an

opportunity to hear the testimony of the claimant and to observe her demeanor, the

following findings of fact and conclusions of law are made in accordance with Ark.

Code Ann. §11-9-704:

FINDINGS OF FACT AND CONCLUSIONS OF LAW

1. The Arkansas Workers’ Compensation Commission has jurisdiction over this

claim.

2. The stipulations agreed to by the parties are hereby accepted as fact.

3. The claimant has proven, by a preponderance of the evidence, that she is

entitled to continued reasonably necessary medical treatment, specifically,

intermittent physical therapy and prescription pain medications to treat the

claimant’s symptoms.

4. Because the only benefits awarded herein are medical benefits, attorney’s

fees are not appropriate pursuant to Ark. Code Ann. §11-9-715.

DISCUSSION

The relevant facts in this claim are basically undisputed.  The claimant, Carol

J. Love, testified in her own behalf.  The claimant is fifty-eight (58) years old.  Prior

to July 30, 2007, the claimant was employed as a driver for Central Arkansas
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Development Council.  The claimant’s duties consisted of transporting patients.

The claimant was involved in a motor vehicle accident on July 30, 2007, which

resulted in a fracture of her spine at T12.  The claimant underwent a vertebroplasty

on September 25, 2007.  The claimant stated that she obtained fabulous relief as

a result of the vertebroplasty and did not have any problems with her upper back

following the surgery.  The claimant maintained that she continued to experience

low back problems which required additional conservative treatment including

epidural injections, as well as pain mediation on an as needed basis.  The claimant

denied experiencing any physical problems with her back prior to the motor vehicle

accident.  The record reflects that the claimant experienced prior unrelated

problems, specifically, restless leg syndrome, plantar fasciitis, a stress fracture to

her foot, as well as treatment for insomnia.  Prior to the claimant’s admitted injury,

she was taking medications for her pre-existing conditions.  The claimant was not

requesting that respondents be responsible for her prior medications.  Rather, the

claimant was only requesting that the respondents pay for intermittent pain

medication and treatment related to her compensable back injury.  (Tr.15-16, 32)

A procedural history of this claim is warranted.  A prior hearing was

conducted in this claim on January 7, 2009, before another Administrative Law

Judge.  The issues presented at the prior hearing concerned claimant’s entitlement

to permanent impairment benefits, as well as wage-loss benefits.  In the

Administrative Law Judge decision filed February 9, 2009, the claimant was
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awarded a ten percent (10%) permanent impairment rating.  No wage-loss disability

benefits were awarded.  In a decision issued September 25, 2009, the Full Workers’

Compensation Commission affirmed and adopted the findings of the Administrative

Law Judge.  No appeal was taken and the prior benefits have since been paid.

Thereafter, the claimant petitioned, and received, a one-time change of

physicians from Dr. Phillip Kravetz to Dr. D”Orsay Bryant.  The Commission Order

was filed February 4, 2010.  (Cl. Ex. A, pp.34-35)

The claimant was examined by Dr. Bryant, an orthopedic surgeon in El

Dorado, Arkansas, on March 2, 2010.  His recommendations are set out below:

PLAN:
The patient does have persistent lower back pain following her motor vehicle
accident.  This is consistent with her symptoms following the work-related accident
to the back on July 30, 2007.  The patient has persistent pain when she performs
lifting and bending activity.  She has pain with prolonged walking and standing.
She has difficulty performing her housework including sweeping and mopping.  Her
lower back pain is severe in nature at the present time.  The kyphoplasty of the T-
12 vertebral body appears to have satisfactorily treated the compression fracture
of the T-12 vertebral body and no additional surgery or invasive procedures are
required at the vertebral body.  The patient is currently not receiving any significant
treatment for her low back.  She would surely benefit from additional conservative
measures such as appropriate medications to include antiinflammatory medications
and muscle relaxants.  The patient would also benefit from office injections by me
into the lower back area to relieve the patient’s pain.  Additional conservative
measures such as physical therapy or back brace may be indicated if her symptoms
should fail to resolve after the initial conservative measures have been
implemented.

The patient is desirous of further conservative treatment.  This patient visit was for
a single visit, one time evaluation and I would be willing to see the patient and
implement the necessary conservative treatment, recommendations should
additional visits be authorized.  (Cl. Ex. A, pp.37-38)
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Apparently, after the claimant saw Dr. Bryant, respondents requested a

second opinion concerning the claimant’s need for the recommended treatment.

By agreement of the parties, the claimant was next examined and evaluated by Dr.

J. Michael Calhoun, a neurosurgeon in North Little Rock, Arkansas.  Dr. Calhoun

examined and evaluated the claimant on May 5, 2010.  Rather than conduct an

exhaustive analysis of Dr. Calhoun’s report, suffice it to say that Dr. Calhoun opined

that the claimant required continued, conservative treatment for management of her

symptoms; however, disagreed in part with the recommendations of Dr. Bryant.  Dr.

Calhoun’s opinion states:

I do not think that any further injections would really be of benefit.  Certainly
physical therapy might lead to some transient symptomatic improvement but no
lasting effect.  I think she will require intermittent pain medications from some
source to treat her exacerbations.  Whether this is due to her degenerative changes
which preexist her injury or residual from her injury I am uncertain.  Once again, I
do not think going to formal physical therapy or further injection therapy would really
be of benefit.  She remains maximally medically improved, and there is no change
in her impairment rating.  (Cl. Ex. A, p.40)

ADJUDICATION

The sole issue presented for determination is whether the claimant is entitled

to additional medical treatment.  

The Workers’ Compensation Act requires employers to provide such medical

services as may be reasonably necessary in connection with an employee’s injury.

A.C.A. §11-9-508; American Greeting Corp. v. Garey, 61 Ark. App. 18, 963 S.W.2d

613 (1998).  What constitutes reasonably necessary medical treatment under Ark.
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Code Ann. §11-9-508 is a question of fact for the Commission.  Gansky v. Hi-Tech

Engineering, 325 Ark. 163, 924 S.W.2d 790 (1996); Geo Specialty Chem., Inc. v.

Clingan, 69 Ark. App. 369, 13 S.W.3d 218 (2000).  Medical treatment which is

required to stabilize and maintain an injured worker’s status remains the

responsibility of the employer.  Artex Hydrophonics, Inc. v. Pippin, 8 Ark. App. 200,

649 S.W.2d 845 (1983).

A preponderance of the credible evidence reflects that the claimant requires

continuing and ongoing maintenance treatment for her admitted compensable

injury.  The claimant has not requested extraordinary medical treatment.  Rather,

the claimant requests further conservative treatment to maintain her condition.  In

fact, the record reflects that the primary treatment requested by the claimant is pain

medication to be used on an as needed basis when she experiences an

exacerbation of her symptoms.  Dr. Calhoun, the independent medical examiner,

has opined that pain medications from some source are required.  Dr. Bryant, an

orthopedic surgeon has suggested additional conservative measures, to include

office injections into the lower back area to relieve pain and possible physical

therapy.  While Dr. Calhoun indicated that he did not think further injections would

be of benefit, he acknowledged that physical therapy might lead to symptomatic

improvement but without lasting effect.

Clearly, the record reflects that the claimant has reached maximum medical

improvement.  Further, the claimant has sustained a significant permanent
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impairment.  Our law does not terminate a claimant’s medical treatment after

reaching the end of her healing period.  If treatment is necessary to maintain the

claimant’s condition, it is respondent’s responsibility.  In my opinion, the claimant

has proven that she is entitled to continued reasonably necessary maintenance

care for her back condition.  Accordingly, I hereby make the following:

AWARD

Risk Management Resources, is hereby directed and ordered to pay

continued, reasonably necessary conservative maintenance care provided by Dr.

D’Orsay Bryant.  

IT IS SO ORDERED.

                                                                    
DAVID GREENBAUM                                 
Chief Administrative Law Judge                  


