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Hearing before Chief Administrative Law Judge David Greenbaum on April 16,
2010, at Forrest City, St. Francis County, Arkansas.

Claimant represented by Mr. Robert B. Buckalew and Ms. Cynthia Estes Rogers,
Attorneys-at-Law, Little Rock, Arkansas.

Respondents #1 represented by Mr. J. Chris Bradley, Attorney-at-Law, North Little
Rock, Arkansas.

Respondent #2 did not appear.

STATEMENT OF THE CASE

A hearing was conducted on April 16, 2010, to determine the extent of the

claimant’s permanent disability attributable to an admitted work-related incident

which occurred on July 16, 2006.

A prehearing conference was conducted in this claim on March 3, 2010, and

a Prehearing Order was filed on said date.  At the hearing, the parties announced

that the stipulations, issues, as well as their respective contentions were correctly

set out in the Prehearing Order subject to some clarification by respondents

concerning its position on entitlement to permanent disability benefits.  The
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Prehearing Order was introduced without objection as “Commission’s Exhibit 1.”

It was stipulated that the employee/employer relationship existed between

the claimant and respondents #1 at all relevant times, including July 16, 2006; that

the claimant sustained compensable injuries to his eye and head on said date; that

he earned sufficient wages to entitle him to compensation rates of $394.00 per

week for temporary total disability and $296.00 per week for permanent partial

disability; that the claimant’s healing period ended on or before November 19, 2007;

that respondents #1 paid all appropriate temporary total disability, to date; that

respondents #1 had paid related medical expenses, to date; and that the claimant

had not been paid any impairment and/or permanent disability benefits as the result

of the admitted injury.

By agreement of the parties, the primary issue presented for determination

concerned the claimant’s entitlement to permanent disability benefits, both  physical

impairment benefits as well as wage-loss disability benefits.  If answered

affirmatively, the only remaining issue was whether respondents #1 had

controverted permanent disability benefits.

Claimant contended, in summary, that he sustained both physical

impairment, as well as wage-loss disability in an amount to be determined by this

Commission.  More specifically, the claimant contended that he was permanently

totally  disabled  or, alternatively, had sustained substantial impairment and/or

wage-loss disability.  The claimant contended that respondents had controverted
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all permanent disability benefits to which he may be entitled.

At the prehearing conference,  respondents #1 contended that the claimant

had not been assigned any physical or anatomical impairment under the Guides of

Evaluation of Permanent Impairment and was not entitled to wage-loss disability

absent an impairment rating.  Respondents #1 further maintained that there were

no objective findings as required by A.C.A. §11-9-102(16)(A)(i) in which to assess

permanent impairment and that the only findings in the medical evidence concerned

subjective complaints of  pain  which  are  prohibited under the Arkansas Workers’

Compensation Act.  Respondents #1 maintained that in the absence of an

impairment rating, it could not be deemed to have controverted permanent disability

benefits.  At the hearing, respondents #1 attempted to clarify its position while

maintaining that it did not controvert any Award of permanent impairment should the

Commission assign an impairment.  No percentage of impairment has been

assigned by any treating physician.  Respondents #1 acknowledged that it had

specifically controverted claimant’s entitlement to permanent total disability, as well

as all wage-loss disability.  (Tr.5-8)

Respondent #2 has deferred to the outcome of litigation while stating

that if the claimant is found to be permanently and totally disabled, the Fund stands

ready to commence benefits in compliance with A.C.A. §11-9-502 and has not

controverted claimant’s entitlement to same.

In addition to the claimant, Charles Kuczynski and Dwight Duch were called
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as corroborating witnesses by the claimant.  The record is composed solely of the

transcript of the April 16, 2010, hearing containing one hundred fifteen (115) pages

of medical evidence introduced as “Claimant’s Exhibit A.”  Subsequent to the

hearing, the claimant submitted a letter brief addressing the issues presented for

determination.

From a review of the record as a whole, to include medical reports,

documents and other matters properly before the Commission, and having had an

opportunity to hear the testimony of the witnesses and to observe their demeanor,

the following findings of fact and conclusions of law are made in accordance with

Ark. Code Ann. §11-9-704:

FINDINGS OF FACT AND CONCLUSIONS OF LAW

1. The Arkansas Workers’ Compensation Commission has jurisdiction over this

claim.

2. The stipulations agreed to by the parties are hereby accepted as fact.

3. The claimant has proven, by a preponderance of the credible evidence, that

he is permanently and totally disabled as the result of the compensable head

injury sustained on July 16, 2006.  

4. Respondents #1 have controverted claimant’s entitlement to permanent total

disability.

5. Respondent #2 has not controverted claimant’s entitlement to permanent

total disability benefits.  
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6. Although it is herein specifically determined that the claimant is permanently

totally disabled, in the alternative, in the event claimant is less than

permanently totally disabled, respondents #1 have controverted claimant’s

entitlement to all permanent partial disability benefits, both impairment

benefits, as well as all wage-loss disability benefits.

DISCUSSION

The relevant facts in this claim are undisputed.  The claimant, Michael Long,

is fifty-three (53) years old.  The claimant was hired as a police officer by the City

of Forrest City on May 28, 1996.  The claimant continued to work as a law

enforcement official for the City of Forrest City until sustaining an admitted head

and facial injury on July 16, 2006, when he was assaulted by a jailed prisoner

attempting to escape from the Forrest City jail.  The claimant’s injury, as well as his

course of medical treatment is set out, in part, below:

Q     Okay, how did you get hurt on July the 16th, 2006?

A     We were notified by police dispatch that there was an altercation at the St.
Francis County Jail, and that a prisoner had assaulted a jailer and was attempting
to escape from the jail, and they had – I believe it was a sworn deputy on duty.  So
they asked for the City to respond, and we responded to the county jail, and I was
struck in the face with an industrial mop handle twice.

Q     And who was with you on that day?

A     Charles Kuczynski.

Q     Was he your partner?

A     Yes, sir.
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Q     And were you taken by ambulance to the Forrest City Medical Center?

A     Yes, sir, that’s correct, I was.

Q     When you got there, and I’m trying to speed things up, you complained of
constant aching pain?

A     Yes, sir, that’s correct.

Q     It looks like you were seen by a Dr. Allen and a Dr. Beasley?

A     Yes, sir, that’s correct.

Q     Did they take you off work?

A     Yes, sir, they did.

Q     And were you referred to anyone?

A     Dr. Beasley was the emergency room doctor, and he referred me to Dr. Frank
Schwartz the next day.

Q     All right.  What were your complaints of pain on the date that you went to the
Forrest City Medical Center, or do you remember?

A     I had been struck in the face and had a laceration from here to the bridge of
my nose.  It came around the corner of my –

JUDGE GREENBAUM:     Cheekbone?

THE CLAIMANT:     – cheekbone and left eye, and they did an MRI, and I
received I don’t know how many stitches on the inside, but I had 28 stitches
to put this back and –

JUDGE GREENBAUM:     I’m sorry, when you say put this back, – 

THE CLAIMANT:     To repair, to suture the injuries.

JUDGE GREENBAUM:     Okay.

BY MR. BUCKALEW:
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Q     These were your lacerations you had around your eye?

A     Yes, sir, and there was a laceration to my left eye, and the left orbital bone was
fractured.

Q     All right.  Did you have a fracture to your orbit in your left eye?

A     Yes, sir.  Dr. Frank Schwartz determined that after –

Q     Now, let’s talk about his treatment for a minute.  It looks like you treated with
Dr. Schwartz from July the 16th, 2006 through November 9th of 2006, is that correct?
You don’t disagree with the medical records?

A     Yes, sir.

Q       Okay.  And during that time, what type of problems were you having?

A     I had numbness to the left side of my face and extreme headaches.  I had
problems with sensitivity to the light and severe headaches almost to the point of
nausea sometimes.

Q     Did you have difficulty focusing, phobophobia, and peripheral vision
difficulties?

A     Yes, sir.

Q     And were you aware that Dr. Schwartz attributed these to a post-concussive
syndrome?

A     That’s what he told me, yes, sir.

Q     Okay.  And how did he treat you during this period of time?

A     I was given antibiotics for the injury and a tetanus shot, and he prescribed
narcotic pain relievers for the pain and –

Q     I think one of those was Percocet?

A     Yes, sir.

Q     Okay.
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A     Percocet, Oxycodone, Darvocet.

Q     Did any of this help you?

A     No, sir.

Q     Okay.  It looks like he referred you to a neurologist because of posttraumatic
headache problems?

A     Yes, sir.

Q     And who was that?

A     Dr. Lance Wright.

Q     All right.  Where is Dr. Wright located?

A     In Memphis, Tennessee.

Q     All right.  And it looks like you treated with Dr. Wright from September 12th of
2006 through November 19th of 2007, is that correct?

A     Yes, sir.

Q     At that time he felt that you were at MMI, maximum medical improvement, is
that correct?  In other words, you’re as good as you’re going to get.

A     Right.

Q     All right.  Now, you saw him after that – I mean, you’ve seen him since then?

A     Yes, sir.  (Tr. 12-16)

The claimant has not returned to any gainful employment since July 16,

2006.  Admittedly, the record reflects that the claimant was motivated to return to

work for the Forrest City Police Department, and, in fact, requested that his treating

physician release him to return to work and that the doctor complied with the
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claimant’s request.  However, because of the claimant’s physical limitations,

including, but not limited  to  severe  headaches,  inability  to  concentrate, and

short-term memory loss all of which are attributable to this post-concussion

syndrome, the claimant has been unable to work.  The claimant was found to be

one hundred percent (100%) disabled by the Social Security Administration and has

been receiving social security disability benefits since the Fall of 2007.  At the time

of the within hearing, the claimant continued to receive prescription medications for

his work-related injury, specifically, Prozac for depression, Trazodone for sleep,

and Avinza, a time-released opiate, for his frequent headaches.

Respondents #1 have exercised good faith in meeting its obligations under

our workers’ compensation laws by continuing to provide the claimant with

reasonably necessary follow-up medical treatment.  As reflected by the stipulations,

respondents have paid all related medical, to date.  In addition, respondents have

paid all appropriate temporary total disability through November 19, 2007, at which

time the claimant was determined to have reached maximum medical improvement.

It is apparent from the medical evidence that respondents attempted to have

claimant’s primary treating physician  issue an impairment rating prior to November

19, 2007, as reflected by the following report dated March 16, 2007, from claimant’s

authorized treating neurologist, Dr. Lance J. Wright, addressed to Kenneth Martin

at the Municipal League which states, in part:

Dear Mr. Martin:
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I’m in receipt of your letter concerning Mike Long.  I’m not ready to declare Mr. Long
to be at maximum medical improvement.  In your letter you asked me under these
circumstances to advise you “of the objective findings that are preventing him from
reaching this stage”.  Objective findings do not prevent someone from reaching
maximum medical improvement.  Someone can be at MMI with significant objective
findings.  I consider a patient to be at MMI once we have exhausted all reasonable
treatment approaches and sufficient time has passed for his clinical course to be
clear and to see how the treatments are going to work.

Mr. Long has a pain disorder which is not accompanied by objective findings.  The
validity of such disorders is specifically referred to in Chapter 18 of the American
Medical Association Improvement Guides.  In Table 18-1 of this chapter they
provide what they label as an “illustrative list of well established pain syndromes
without significant identifiable organ dysfunction to explain the pain”.  Headache is
mentioned in this list.  I’m therefore not at all sure that you are correct in saying that
the patient will not quality for an impairment rating if all of his complaints are
subjective.  In Chapter 18 of the guides includes Section 18.5 which is entitled “How
to Rate Pain Related Impairment: As Sample Protocol”.  Pain is the only problem
for which actual numerical percentages of impairment are not provided in tables but
this chapter does allow for classifying someone as having a mild, moderate,
moderately severe or severe impairment and a specific mechanism is provided in
doing so.

This isn’t to say that I am or am not intending to give Mr. Long an impairment rating;
I only want to correct the statement that you made in your letter.

For the time being, I consider Mr. Long’s head pain to be too severe to allow him
to mentally focus and perform his job duties.

I don’t have many treatments left to try and hopefully this case will come to a
conclusion relatively soon.  (Cl. Ex. A, p.65)

Dr. Wright continued to treat the claimant with various medications prior to

the claimant reaching maximum medical improvement on November 19, 2007, at

which time he declared the claimant to have reached maximum medical

improvement after attempting occipital nerve blocks.  Even as of November 19,

2007, Dr. Wright recommended a referral to one Dr.Natarajan for Botox injections
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to help with the claimant’s ongoing symptoms; however, it was determined that Dr.

Natarajan did not take workers’ compensation.  (Cl. Ex. A, pp.86-87)

Apparently, respondents #1 controverted claimant’s entitlement to permanent

disability benefits because Dr. Wright was unwilling and/or unable to issue a

permanent partial impairment rating using the AMA Guides to Evaluation of

Permanent Impairment, 4th Edition.  Dr. Wright did issue a lengthy narrative report

addressing the claimant’s impairment rating on December 11, 2007, which is set

out, in its entirety, below:

Patient: Mr. Michael Long, date of accident 7/16/06

Dear. Mr. Buckalew:

This letter concerns a permanent partial impairment rating on Michael Long.  I was
just preparing to calculate that according to the most recent edition of the AMA
“Guides to the Evaluation of Permanent Impairment” (5th Edition), when I received
a communication from you indicating that I was required to use the 4th Edition of the
Guides per Arkansas State Law.  I found this more than a little surprising to have
to use an outdated edition when a more recent (and presumable improved) edition
is available.  In the case of Mr. Long, this has special implications.  For a long time,
the impairment guides did not really acknowledge impairment for pain in the
absence of measurable anatomical defect.  The 5th Edition finally provides a formula
for calculating a rough impairment rating in such chronic pain cases (although it
does not utilize the same tables used for all other disorders).

The 4th Edition was a transitional edition.  It does include a chapter on pain, but it
does not provide any of the guidelines for calculating pain related impairment for
a chronic headache.  There is a section entitled “Estimating Impairment” on Page
309 which leads to a section entitled “Headache” on Page 311 which includes a
paragraph entitled “Determining Impairment” on Page 312.  This latter part gives
three case examples, none of which have to do with chronic headache.  This
section says, “Impairment related to headache pain should be estimated according
to the procedure as described in Section 15.8 (Page 309) for evaluating other types
of pain.”  This then refers one back to the section entitled “Estimating Impairment”
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mentioned above.  It becomes a circular thing which at no point actually provides
any kind of formula for calculating permanent impairment for chronic headache.  It
is quite frustrating and quite useless.

Since the 4th Edition does acknowledge the reality of chronic pain in the absence
of measurable anatomical defects, and does acknowledge that it can produce
impairment, but provides no formula for calculating it, I am then left to my own
devices based on my own experience.

I have therefore decided to calculate an impairment as best I can.  I will state up
front that I am going to calculate that impairment based on the guidelines provided
in the 5th Edition of the impairment ratings.  I just want to point out that, even though
I am going to use the 5th Edition as my personal guide for calculating this
impairment rating, I am actually calculating it fully in accordance with the 4th Edition
which appears to leave it up to me and provides no alternative formula.

I had Mr. Long fill out the questionnaire on Table 18.4 of the 5th Edition of the
Guides and follow the procedures described in that Chapter.  I then used Table
18.6.  On this table he reached 19 points for #1, 22.8 points for #2, 10 points for #3,
and adjustments of 0 points for #4 and 5.  This gives him a score of 51.8.  When
this was applied to Table 18.7, this falls squarely in the middle of the moderately
severe impairment class.

I would therefore categorize Michael Long as having moderately severe impairment.
I will point out that the 5th Edition does not assign strict percentages for chronic
head pain as it does for other disorders but only allows one to assign an
“impairment class”.  The AMA appears to feel that this is as accurate as one can be
with this category of patients, and who am I to argue?

I hope this has been helpful.  Please let me know if there is anything else I can do
for you.  (Cl. Ex. A, pp.90-91)

Dr. Wright issued a supplemental report on February 22, 2008, again

attempting to address a permanent partial impairment rating which follows:

To whom it may concern:

This letter concerns a permanent partial impairment rating on Michael L. Long.  I
would normally prepare that according to the most recent edition of the AMA “Guide
to the Evaluation of Permanent Impairment” (5th Edition); however, I received a
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communication from the patient’s attorney, Robert B. Buckalew indicating the the
[sic] impairment rating had to be according to the 4th edition of the guide per
Arkansas State Law rather that [sic] according to the more resent [sic] and
presumable improved 5th edition.  There is, in fact, a brand new 6th edition.  I found
this surprising to have to use an out-dated edition.  In any case, since Arkansas
State Law apparently requires use of the 4th Edition, that is the edition that I have
used in this case.  This has special implications for Mr. Long.  For a long time, the
impairment guides did not really acknowledge impairment for pain in the absence
of measurable anatomical defects.  The 5th edition finally provided a formula for
calculating an impairment rating in such chronic pain cases; (although, it does not
utilize the same tables used for all other disorders.)

The 4th Edition was a transitional edition.  It does include a chapter on pain, but it
does not provide any of the guidelines for calculating pain related impairment for
a chronic headache.  There is a section entitled “Estimating Impairment” on Page
309 which leads to a section entitled “Headache” on Page 311 which includes a
paragraph entitled “Determining Impairment” on Page 312.  This latter part gives
three case examples, none of which have to do with chronic headache.  This
section says, “Impairment related to headache pain should be estimated according
to the procedure as described in Section 15.8 (Page 309) for evaluating other types
of pain.”  This then refers one back to the section entitled “Estimating Impairment”
mentioned above.  It becomes a circular thing which at no point actually provides
any kind of formula for calculating permanent impairment for chronic headache.  It
is quite frustrating and quite useless.

Since the 4th Edition does acknowledge the reality of chronic pain in the absence
of measurable anatomical defects, and does acknowledge that it can produce
impairment, but provides no formula for calculating it, I am then left to my own
devices based on my own experience.

I have therefore decided to calculate an impairment as best I can.  I will state up
front that I am going to calculate that impairment based on the guidelines provided
in the 5th Edition of the impairment ratings.  I just want to point out that, even though
I am going to use the 5th Edition as my personal guide for calculating this
impairment rating, I am actually calculating it fully in accordance with the 4th Edition
which appears to leave it up to me and provides no alternative formula.

I had Mr. Long fill out the questionnaire on Table 18.4 of the 5th Edition of the
Guides and follow the procedures described in that Chapter.  I then used Table
18.6.  On this table he received 19 points for #1, 22.8 points for #2, 10 points for #3,
and adjustments of 0 points for #4 and 5.  This gives him a score of 51.8.  When
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this was applied to Table 18.7, this falls squarely in the middle of the moderately
severe impairment class.

I would therefore categorize Michael Long as having moderately severe impairment.
I will point out that the 5th Edition does not assign strict percentages for chronic
head pain as it does for other disorders but only allows one to assign an
“impairment class”.  The AMA appears to feel that this is as accurate as one can be
with this category of patients, and who am I to argue?

In terms of how Mr. Long is doing, he basically still has constant head pain which
is aggravated by any sort of activity.  The pain is severe enough that it can be
expected to be distracting to him and cause him to have a difficult time keeping his
mind on whatever he happens to be doing.

I cannot say with certainty if this will ever get better, but he has had this problem for
a very long time now without improvement, so I think it should be regarded as a
permanent problem for all practical purposes.

Mr. Long is taking Avinza which is a slow-release long-acting morphine preparation
at a dose of 90mg twice a day.  We have tried many, many things for his
headaches, and this is the only thing that has helped him.  Although, it does help
his pain enough to make it worth taking, he still has pretty bad head pain most of
the time especially if he tries to move about or be active.  He tolerates the
medication well.

I hope this has been helpful.  Please let me know if there is anything else I can do
for you.  (Cl. Ex. A, pp.96-97)

On May 19, 2009, Dr. Wright issued his final report and opinion in which he

concluded that the claimant was not capable of being gainfully employed.  (Cl. Ex.

A, p.115)

Rather than conduct a further analysis of the medical evidence, suffice it to

say that respondents offered no medical opinion whatsoever that the claimant was

capable of working.  Medical opinions from the claimant’s primary treating physician

state that the claimant has sustained a brain impairment which is categorized as
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moderately severe.  Respondents #1 did not cross-examine this opinion and offered

none from other medical providers.  Accordingly, the medical opinion of record

concerning the claimant’s permanent disability is undisputed.  Respondents rely

solely upon its assertion that absence an impairment rating, the claimant is not

entitled to permanent impairment benefits and/or wage-loss disability.

Based upon my observations of the claimant at the hearing, I found the

claimant to be a most credible witness.  Throughout the claimant’s testimony, on

both direct-examination, as well as cross-examination, I was able to observe

significant involuntary facial tremors.  While my observations are not medical

findings, it was obvious to all observants in the courtroom that the claimant’s facial

tremors were involuntary.   Further, the claimant spoke with a slight stutter and

frequently  forgot  the  question  previously  asked, confirming his allegation of

short-term memory loss.   The claimant’s former colleagues, both his long-term

partner, as well as the Police Chief for the City of Forrest City, testified that based

upon their personal observations, the claimant was not the same individual after his

work-related injury.  In addition to the facial tremors and obvious imbalance when

the claimant walked, they testified that the claimant’s reflexes were different after

the claimant attempted to return to work, and, further, related that the claimant

exhibited obvious short-term memory loss.  

Charles Kuczynski, claimant’s former partner, testified that the claimant was

an extremely sharp police officer prior to the injury.  He stated that following the
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injury, the claimant was indecisive, had coordination and balance problems, in

addition to memory issues.  Mr. Kuczynski opined that based upon his

observations, the claimant would not only place himself, but other officers in danger

if he attempted to return to work.  Further, Police Chief Dwight Duch testified that

he observed a change in the claimant’s speech pattern, a twitch in the claimant’s

eye, as well as an unsteady gait when the claimant attempted to walk following the

injury.  Again, the credible testimony of the claimant and his corroborating

witnesses is uncontroverted.

ADJUDICATION

The claimant contends that he is permanently totally disabled.  I concur.  It

has been held by the Arkansas Court of Appeals that a permanent partial

impairment rating is not required to establish a claim for permanent total disability.

See, Rutherford v. Mid-Delta Community Services, Inc., 102 Ark. App. 317, 285

S.W.3d 248 (2008).

Respondents #1 acknowledge that an impairment rating is not required to

establish permanent total disability which it further acknowledges it has

controverted.  Although it is herein concluded that the claimant is permanently

totally disabled, which would render all additional issues raised moot, in the event

a higher authority determines that the claimant is less than permanently totally

disabled, the alternative issues must be addressed.

Respondents #1 maintained that the claimant is not entitled to permanent
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disability benefits because no physician issued a specific impairment rating number

while further pointing out that if the Commission determines an appropriate

impairment, respondents #1 have not controverted permanent impairment while

acknowledging that it has controverted all wage-loss disability.

The Arkansas Court of Appeals has held that claimants are entitled to an

impairment rating if there are objective findings that support an impairment rating

even if the AMA Guides to the Evaluation of Permanent Impairment (4th Ed. 1993)

do not contain any express method of rating an injury that is compensable pursuant

to Arkansas law.  Singleton v. City of Pine Bluff (Singleton II), 102 Ark. App. 305,

285 S.W.3d 253 (2008).  The Court held in Singleton II that the Guides are just that:

mere guides to aid the Commission in assessing the degree of a claimant’s

disability, and that if those Guides do not provide a method of rating an injury, then

the Commission must adopt a reasonable method of doing so.

As discussed above, there are definitely observable objective findings in this

case, notwithstanding the claimant’s post-concussive headache syndrome, and his

complaints of pain where that is concerned.  Moreover, the Court has held that

while it is true that the legislature has required medical evidence supported by

objective findings to establish a compensable injury, it does not follow that such

evidence is required to establish each and every element of compensability.

Singleton v. City of Pine Bluff (Singleton I), 97 Ark. App. 59, 244 S.W.3d 709 (2006)

(citing Stephens Truck Lines v. Millican, 58 Ark. App. 275, 950 S.W.2d 472 (1997)).
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All that is required is that the medical evidence of the injury and impairment be

supported by objective findings, Ark. Code Ann. §§11-9-402(4)(D) and 11-9-

704(b)(4)(B) (Repl. 2002), i.e., findings that cannot come under the voluntary

control of the patient.  Ark. Code Ann. §11-9-102(16)(A)(I).  Singleton I, supra.

Clearly, the claimant exhibited medical evidence of an injury.  The facts surrounding

his injury and the compensability of same are undisputed.

The Court of Appeals in Singleton I went on to point out, as they had

previously held in Swift-Eckrich, Inc. v. Brock, 63 Ark. App. 118, 975 S.W.2d 857

(1998), that there is no requirement that medical testimony be based solely or

expressly on objective findings, only that the record contain supporting objective

findings.  In the instant claim, the record contains objective findings of injury.

Applying the holding in Singleton II to the instant claim, it is clear that the

Commission may issue an impairment rating, regardless of whether the 4th Edition

of the Guides, or for that matter any Edition of the Guides, make a provision for

calculating an impairment.  In my opinion, the record reflects objective findings to

support permanent impairment.  Move over, while the claimant’s headaches may

very well be considered subjective by some standards, Singleton I held that it was

error in that case for the Commission to arbitrarily and improperly reject subjective

evidence in determining that the claimant sustained no anatomical impairment as

the result of his ankle injury, when bullet fragments clearly remained in his leg and

caused him pain.  In this claim, the claimant sustained fractures to his occipital orbit
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and cheek bone and was diagnosed as having post-concussive syndrome.  The

claimant’s treating physicians have offered exhaustive treatment and medication

without apparent success.  The claimant requires ongoing medications including

time-released opiates for pain in order to cope with day-to-day living.

Clearly, the claimant is entitled to an impairment rating, as well as significant

wage-loss disability.  Dr. Wright has opined that the claimant sustained “moderately

severe” impairment as the result of his admitted head injury.  While I specifically

find the claimant to be permanently and totally disabled, in the alternative, he is

entitled to both physical impairment, as well as wage-loss disability as set out

above.

Finally, respondents #1 contended that they have not controverted any

impairment while acknowledging that it has specifically controverted permanent

total disability, as well as all wage-loss disability.  In my opinion, because

respondents have refused to accept and/or stipulate to an amount of impairment,

they are deemed to have controverted all permanent disability, both impairment, as

well as wage-loss disability.

Moreover, there is ample case law that states that if the attorney’s fees

statutes, such as A.C.A. §11-9-715 are to be achieved, it must be considered that

their real objective is to place the burden of litigation upon the party which makes

it necessary.  See, Goodwin v. Phillips Petroleum Co., 72 Ark. App. 302, 37 S.W.3d

644 (2001).  The Courts have held that whenever a party makes it necessary for the
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other party to employ counsel to obtain benefits, attorney’s fees are appropriate.

In Goodwin, the Commission had concluded that appellee, by prevailing on its

request for a credit, was justified in not paying appellant an attorney’s fee on

appellant’s 10 percent (10%) permanent impairment rating because the credit

exceeded its liability for payment of benefits.  The Court of Appeals held, however,

that the granting of a credit did not diminish the fact that appellee controverted and

did not pay permanent disability benefits.  Thus, appellant was required to employ

counsel.  See also, Cleek v. Great South Metals, 335 Ark. 342, 981 S.W.2d 529

(1998)

In view of the foregoing, I hereby make the following:

AWARD

Respondents #1, Arkansas Municipal League - WCT, is hereby directed and

ordered to pay, to the claimant, permanent total disability benefits at the rate of

$394.00 per week beginning November 20, 2007, and continuing until such time

that its statutory obligation is satisfied.  

Additionally, respondents #1 are directed and ordered to pay to the

claimant’s attorneys the maximum statutory attorney’s fee on this entire Award, one-

half (½) to be paid by respondents #1 and one-half (½) to be withheld out of the

claimant’s benefits pursuant to Ark. Code Ann. §11-9-715.

All accrued benefits shall be paid in lump sum and without discount.

This Award shall bear interest at the legal rate until paid.
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IT IS SO ORDERED.

                                                                    
DAVID GREENBAUM                                 
Chief Administrative Law Judge                  


