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STATEMENT OF THE CASE

A procedural history of this claim is warranted.  On August 25, 2006,

respondents filed both a Commission Form AR-1, an Employer’s First Report of

Injury, as well as a Commission Form AR-2, acknowledging that the claimant

sustained an injury on its premises on August 15, 2006.  No workers’ compensation

benefits were paid.  By hand-delivered letter dated August 15, 2008, claimant’s

attorney requested that the claim be assigned to an Administrative Law Judge for

a hearing.  However, it was requested that the scheduling of the hearing be held in

abeyance pending on-going discovery.  The hearing was requested to toll the two

(2) year statute of limitations.  The claim was assigned to the Adjudication Division

pursuant to the hearing request.  Because the hearing was premature, by letter
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dated August 20, 2008, the claim was returned to the Commission’s general files.

Claimant next requested a hearing by letter dated December 1, 2009, solely on the

issue of compensability of the claim, at which time the claim was reassigned for a

formal hearing.

A prehearing conference was conducted in this claim on December 16, 2009,

and a Prehearing Order was filed on said date.  At the prehearing conference, it

was stipulated that the Arkansas Workers’ Compensation Commission had

jurisdiction over the claim; that the employment relationship existed between the

parties at all relevant times, including August 15, 2006; that the claimant earned

sufficient wages to entitle her to the maximum compensation rates of $488.00 per

week for temporary total disability and $366.00 per week for permanent partial

disability; and that respondents had controverted the claim in its entirety.  

By agreement of the parties, the sole issue presented for determination was

whether the claimant’s admitted injury of August 15, 2006, arose out of and during

the course of her employment.  A corollary issue was whether the claimant was

performing employment related services at the time of the injury.  During the

prehearing conference, the parties agreed that there were no factual disputes

requiring an evidentiary hearing and that the issues could be submitted on agreed

stipulations.  Accordingly, the parties were directed to submit a comprehensive set

of agreed facts, signed by both parties on or before January 4, 2010, at which time

the claim would be submitted based upon the stipulated record.  Thereafter, the
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parties submitted the following agreed statement of facts:

“On the morning of August 15, 2006, at approximately 6:00 a.m.,
claimant, Betty Long, an employee of the Department of Human
Services – Arkansas State Hospital was walking down a sidewalk on
the grounds of the Arkansas State Hospital prior to entering the
Arkansas State Hospital building to begin work and stepped on
broken concrete causing her to fall and sustain various physical
injuries including fractures of her left leg.  Claimant was required to
begin her work day at 6:30 a.m.  She had left her car and was walking
down the sidewalk prior to entering the building.  Betty Long was at
the place where she was injured at 6:00 a.m. due to the fact that it is
her normal practice to arrive at 6:00 a.m. in order to beat traffic.  Her
normal routine which she intended to follow on August 15th was to sit
and drink a cup of coffee before signing in to begin her scheduled
work day.  There was no other reason for Betty Long to be where she
was when injured than as set out above.”

The record in this claim is composed solely of the Prehearing Order filed

December 16, 2009, and the Agreed Statement of Facts set out above, both of

which have been blue-backed and retained in the Commission file.

From a review of the record, I hereby make the following:

FINDINGS OF FACT AND CONCLUSIONS OF LAW

1. The Arkansas Workers’ Compensation Commission has jurisdiction over this

claim.

2. The stipulations agreed to by the parties are hereby accepted as fact.

3. The claimant’s physical injuries occurring on August 15, 2006, did not arise

out of and during the course of her employment.

4. The claimant was not performing employment related services at the time of

the August 15, 2006, incident which resulted in her injuries.
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DISCUSSION

The  Arkansas  Code  defines  a  compensable  injury  as  “[a]n  accidental

injury ... arising  out  of  and  in  the  course  of  employment.”   Ark.  Code  Ann.

§11-9-102(4)(A)(i) (Supp.2007).  The definition of compensable injury excludes

injuries inflicted upon an employee at a time when employment services are not

being performed.  Ark. Code Ann. §11-9-102(4)(B)(iii).  The issue of whether an

employee was performing employment services within the course of employment

depends on the particular facts and circumstances of each case.  Texarkana School

District v. Conner, 373 Ark. 372, 284 S.W.3d 57 (2008).  An employee is performing

“employment services” when she is doing something that is generally required by

her employer. Wallace v. West Fraser South, Inc., 365 Ark. 68, 225 S.W.3d 361

(2006).  The test is whether the injury occurred within the time and space

boundaries of the employment, when the employee was carrying out the employer’s

purpose or advancing the employer’s interest directly or indirectly. Id.  The critical

issue is whether the interests of the employer were being directly or indirectly

advanced by the employee at the time of the injury.  Id.  The term “employment

services” is not limited to duties that an employee was hired to do; an employer has

the power to enlarge the course of employment by assigning tasks outside the

usual scope of the employment.  Arkansas Department of Correction v. Glover, 35

Ark. App. 32, 812 S.W.2d 692 (1991).  Whether an employer requires an employee

to do something has been dispositive of whether the activity constituted
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employment services.  See, Ray v. University of Arkansas, 66 Ark. App. 177, 990

S.W.2d 558 (1999).  

The Workers’ Compensation Act ordinarily precludes recovery for an injury

sustained while an employee is going to or coming from her place of employment.

Prior to Act 796 of 1993, one of several exceptions to the going-and-coming rule in

Arkansas concerned injuries that occurred on the employer’s premises.  However,

the Arkansas Court of Appeals, in Hightower v. Newark Public School System, 57

Ark. App. 159, 943 S.W.2d 608 (1997), held the premises exception to the going-

and-coming rule was no longer the law in Arkansas, reasoning that in light of the

language of Ark. Code Ann. §11-9-102(4)(B)(iii) specifically excluding injuries

occurring at a time when employment services are not being performed, the

exception did not cover premises injuries.

The claimant was not performing employment related services at the time of

her injury.  She arrived at work thirty (30) minutes before her work was to begin in

order to beat the traffic.  Although the claimant was injured on the employer’s

premises, she was entering the building in order to have a cup of coffee before

beginning her scheduled work day when the injury occurred.

It is well-settled that claimant has the burden of proving the job-relatedness

of any alleged injury, without the aid of any kind of presumption in her favor.

Pearson v. Faulkner Radio Service, 220 Ark. 368, 247 S.W.2d 964 (1952); Farmer

v. L.H. Knight Company, 220 Ark. 333, 248 S.W.2d 111 (1952).  The burden of
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proof claimant must meet is preponderance of the evidence.  Voss v. Ward’s

Pulpwood Yard, 248 Ark. 465, 425 S.W.2d 629 (1970).  Under prior law, it was the

duty of the Commission to draw every legitimate inference in favor of the claimant

and to give claimant the benefit of the doubt in making factual determinations.

However, current law requires that evidence regarding whether or not claimant has

met the burden of proof be weighed impartially, without giving the benefit of the

doubt to either party.  Arkansas Code Annotated §11-9-704(c)(4); Wade v. Mr.

C.Cavenaugh’s, 298 Ark. 363, 768 S.W.2d 521 (1989); Fowler v. McHenry, 22 Ark.

App. 196, 737 S.W.2d 663 (1987).

After reviewing the evidence in this case impartially, without giving the

benefit of the doubt to either party, I find that the claimant has failed to prove that

she sustained a compensable injury arising out of and during the course of her

employment.  Accordingly, the within claim is hereby respectfully denied and

dismissed.

IT IS SO ORDERED.

                                                                    
DAVID GREENBAUM                                 
Chief Administrative Law Judge                  


