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STATEMENT OF THE CASE

A hearing was conducted February 5, 2010, to determine whether the

claimant sustained a compensable injury within the meaning of the Arkansas

workers’ compensation laws.

A prehearing conference was conducted in this claim on December 16, 2009,

and a Prehearing Order was filed on said date.  At the hearing, the parties

announced that the stipulations, issues, as well as their respective contentions were

correctly set out in the Prehearing Order.  In addition, the applicable compensation

rate was joined as an issue.  A copy of the Prehearing Order was introduced as

“Commission’s Exhibit 1" and made a part of the record herein.

It was stipulated that the employee/employer relationship existed at all
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relevant times, including July 30, 2009; and that respondents had controverted the

claim in its entirety for purposes of attorney’s fees.  Again, the parties were unable

to stipulate to the applicable compensation rates and were not prepared to

document the claimant’s average weekly wage; however, it is undisputed that prior

to the claimant’s injury, she worked part-time at the minimum wage and earned a

total of $227.20 for the time worked.  (Tr.5, 32)

By agreement of the parties, the primary issue to be presented for

determination concerned compensability.  If overcome, the claimant’s entitlement

to associated benefits must be determined.  Specifically, if compensability is

overcome, the remaining issues to be presented for determination concerned

claimant’s entitlement to temporary total disability, claimant’s entitlement to medical

treatment and the applicable compensation rate.

Claimant contended, in summary, that she sustained compensable injuries

to both her left knee and low back as the result of a specific incident identifiable in

time and place of occurrence when she fell at work on July 30, 2009; that she is

entitled to temporary total disability from the date of the injury and continuing

through the present while maintaining that her healing period has not ended; that

respondents should be held responsible for all outstanding medical and related

treatment, together with continued reasonably necessary medical treatment; and

that a controverted attorney’s fee should attach to any benefits awarded.  Claimant

reserved the issue of permanent disability, if applicable.
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The respondents contended that the claimant cannot prove that she

sustained a compensable injury within the meaning of the Arkansas workers’

compensation laws.

At the hearing, the claimant contended that she was under a contract of hire

to pay her $7.25 per hour based on a thirty (30) hour work week, which, as will be

set out further below, is not supported by the facts in this claim.

The claimant testified in her own behalf.  Jerica Thacker and Dusty Wantland

were called as witnesses by the respondents.   The record is composed solely of

the transcript of the February 5, 2010, hearing containing numerous exhibits.

From a review of the record as a whole, to include medical reports,

documents and other matters properly before the Commission, and having had an

opportunity to hear the testimony of the witnesses and to observe their demeanor,

the following findings of fact and conclusions of law are made in accordance with

Ark. Code Ann. §11-9-704:

FINDINGS OF FACT AND CONCLUSIONS OF LAW

1. The Arkansas Workers’ Compensation Commission has jurisdiction over this

claim.

2. The stipulations agreed to by the parties are hereby accepted as fact.

3. The claimant has failed to prove, by a preponderance of the evidence, that

she sustained an injury arising out of and during the course of her

employment with Crocwen Foods, Inc., d/b/a Wendy’s #2574 01,
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Pocahontas, Arkansas, which was the result of a work-related incident on

July 30, 2009.

4. The claimant has failed to prove, by a preponderance of the credible

evidence, that her physical problems, need for treatment, and alleged

disability are causally connected to an injury sustained while working for the

respondents herein.

5. Because the claimant did not sustain a work-related injury on July 30, 2009,

any remaining issues are moot and will not be addressed herein.

DISCUSSION

The record in this claim is replete with inconsistencies and contradictions.

This claim turns entirely upon the claimant’s credibility.  A claimant’s testimony is

never considered uncontroverted.  The testimony of an interested party is always

considered to be controverted. Lambert v. Gerber Products Co., 14 Ark. App. 88,

684 S.W.2d 842 (1985); Nix v. Wilson World Hotel, 46 Ark. App. 303, 879 S.W.2d

457 (1994); Continental Express v. Harris, 61 Ark. App. 198, 965 S.W.2d 84 (1998).

Again, the claim turns entirely upon the claimant’s credibility.  I did not find

the claimant to be a credible witness.  Specifically, the claimant’s brief work history,

failure to call any corroborating witnesses in support of her claim, and course of

conduct in failing to timely report the incident and request medical treatment,

renders the claim suspect, at best.  Further, respondents’ witnesses specifically

deny the claimant’s testimony concerning the use of a water hose to wash down the
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floor of the employer’s premises.  The claimant maintained that standing water in

the kitchen from a water hose caused her to slip and fall and sustain injuries on July

30, 2009.  In addition,  the claimant stated that she reported the incident to Jerica

Thacker.  Ms. Thacker specifically disputed the claimant’s testimony.  I found Ms.

Thacker to be a credible witness.  She was working at the time of the alleged injury.

In my opinion,  Ms.  Thacker  would  have  recalled  the  claimant’s description of

the work-related incident if the incident actually occurred.

The claimant, Tamera Lindsey, testified in her own behalf.  The claimant is

thirty-nine (39) years old.  She stated that she began working for the employer

during mid-July, 2009.  The claimant was hired by the store manager, Dusty

Wantland.  The claimant admitted that she did not have a contract of hire.  She

began working at the minimum wage of $7.25 per hour.  The claimant was hired as

a crew member with the hope of being trained to become an assistant manager.

Further, although the claimant anticipated that she might work as many as thirty

(30) hours per week, she acknowledged that she only earned $227.00 and worked

two (2) weeks before her alleged accident.  (Tr.20)

The claimant’s description of the alleged incident is set out below:

Q     If you would, pick it up from the time that you – just before you fell and tell us
how the accident happened?

A      Okay.  I was asked by – I had cleaned the front lobby and I was – that task
was completed, and I was asked by the assistant manager on duty that night,
because of the labor costs and I think she was wanting to send me home early, so
she got –
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Q     Now, who is that that we’re talking about?  Not Dusty Wantland?

A     No, sir.

Q     Okay.

A     I believe her name is like Haley or Kailey.  The assistant manager on duty.

Q     What was her position?

A     Assistant Manager on duty that night.

Q     Continue on.

A     She asked if I would get the dishes done, and she said, “And after you get the
dishes done,” she said, “then you can clock out and go home.”  She said, “I noticed
here a while back, you know, that you did the dishes real fast,” and she said, “If you
will get those done, you know, and out of the way,” she said, “I’ll go ahead and let
you clock out and go home.”

Q     Okay.  What time were you due to go home if you didn’t finish the dishes
early?

A     Scheduled 10:00.

Q     Go ahead.

A     So I went back there, and the way that the kitchen is set up as far as doing the
dishes, is you’ve got, you know, a deep sink where you do the washing, a middle
sink where you sanitize, and a third sink where you rinse, and then your drain rack.
I was doing the dishes, parts of the grill, you know, things that we prep vegetables
in, dishes, you know, that were dirtied up from the shift.  I was just about completed
doing the dishes and Ray came along, and he was the grill cook that night on that
shift.

Q     And that’s the Ray McClay that we were talking about not being perhaps okay
to appear here as a witness?

A     Correct.

Q     Okay.  I’m sorry to interrupt you.  Go ahead.
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A     I guess his duty that night as the grill cook was to also do the floors, you know,
between like 9:00 and 9:30, and then out front, you know, the trash that was
brought to the back, take that out.  I’m not sure of all of his duties, but I know that
he had got the mop bucket and prepared the mop water and everything, and he had
the garden hose, or a hose, and he was hosing down the back area from the
counter to the back.

Q     In the kitchen?

A     Right, cutting down all the grease behind the, you know, the registers, the grill
area, the fry station, all the way back to you know, to the kitchen.  He was hosing
all that down.  Then he was – then he got his mop water and he started – I would
use the work slop mopping, I mean, just running the mop all over the back of the
restaurant.  I was standing there at the sink and he said, “Excuse me, Ms. Tammy,”
he said, “Can I get right where you are at?”  He said, “I need to mop this area.”  So
I took one step – and I was in the middle of the three sinks and I took one step
back.  So that made my body even with the dish water, between that and the drain
rack.  And there was probably an inch and a half or two inches of water standing on
the ground where he had hosed and where he was slop mopping underneath my
feet, and as I took a step back, that’s whenever I slipped.

Q     You slipped?

A     Uh-huh.

Q     And did you actually fall to the floor?

A     Yes, sir.

Q     What part of your body struck the floor?

A     My tailbone.

Q     Tailbone?

A     Uh-huh.

Q     Okay.

A     Tailbone and hip.
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Q     Was there any involvement with your left knee during that fall?

A     I twisted my back and my left knee.

Q     Okay.  Have you had problems with your knee and back ever since that
accident?

A     Ever since.  (Tr.16-19)

The claimant did not report any injury on Thursday, July 30, while at work.

She stated that on her drive home from Pocahontas to Maynard, her knee began

to hurt and started swelling.  She maintained that by the following morning, she

began experiencing back pain and that her knee was,” really, really throbbing and

swelling” and that she went to the emergency room at Arkansas Methodist Hospital

in Paragould, Arkansas, on Friday night.  The claimant asserted that she was off

work on Friday and that she first reported her alleged injury on Saturday to an

assistant manager named Holly and later reported physical problems to another

assistant manager named Tamera while acknowledging that she first officially

reported her injury to Dusty Wantland on August 3, 2009.  The claimant maintained

that she assumed that the employer knew that her physical complaints were related

to the alleged, prior fall.  (Tr.21-24)

I fell compelled to point out that despite the claimant’s description of knee

pain and swelling, the emergency room record introduced by the claimant only

reflects low back pain with an unspecified etiology.  (Cl. Ex. 1)

On cross-examination, the claimant testified that a co-worker, Ray McClay,
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was washing the floor down with a water hose immediately prior to her slip and fall

and that Mr. McClay observed her fall.  She further stated that she pulled down a

pan rack which apparently caused dishes, pots and pans to be thrown everywhere

and that a crew member, Jerica Thacker, left the front counter to determine what

caused all the racket and that in response to questioning from Ms. Thacker, she

replied, “I just fell and busted my butt.”  (Tr.33-34)

Mr. McClay was not called as a corroborating witness.  It was pointed out at

the hearing that Mr. McClay was subsequently terminated from respondent’s

employment, allegedly because of drug use.

Jerica Thacker was called as a witness by the respondent.  Ms. Thacker

specifically disputed the claimant’s description concerning Ray McClay using a

water hose to wash down the floors in the kitchen.  She acknowledged that there

was a water hose outside the building, but maintained that it was never brought

inside.  When questioned about the claimant reporting a fall, Ms. Thacker

specifically denied that any such incident was reported to her by the claimant.

(Tr.45)

Dusty Wantland was also called as a witness by the respondents.  Ms.

Wantland also maintained that the procedure concerning washing the kitchen floor

was to use a mop rather than a water hose.  Ms. Wantland also maintained that

there had never been a drain problem in the kitchen which was inconsistent with the

claimant’s testimony.  More importantly, Ms. Wantland, who is the general manager



-10-

and the claimant’s supervisor, testified that she either personally saw or talked to

the claimant on multiple occasions after July 30, 2009, and yet the claimant never

reported an alleged injury until Monday, August 3, 2009.  Ms. Wantland

investigated the claim following the notice of injury and  learned from several co-

employees that the incident never occurred which was apparently the reason the

third-party administrator controverted compensability.  A portion of Ms. Wantland’s

testimony in response to the questions from this examiner is set out below:

EXAMINATION BY THE COMMISSION

BY JUDGE GREENBAUM:

Q     Ms. Wantland, –

A     Uh-huh.

Q     – I understand that most of the information that you received was with other
parties.  I only want to focus on your conversation with the Claimant.

A     Okay.

Q     And is it your testimony that you saw her or talked to her on multiple occasions
the day after the alleged incident?

A     I actually talked to her twice the day after.  I saw her and talked to her two days
after, and then I didn’t speak to her myself until the Monday following.

Q     Okay.  So you actually talked to her or saw her both Friday and Saturday?

A     I didn’t see her Friday.  She called the store twice and her fiancé called the
store also and talked to Tamara Foster wanting to know about what time she could
get her check the following day.  Our payroll falls on a Saturday.

Q     And the first time that you heard about a claim was the following Monday?
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A     Right, and I saw her on Saturday myself, face to face, and she never said
anything.

Q     On Saturday was she exhibiting any physical problems?

A     Not that I noticed.  She walked in, but, I mean, I don’t know.  (Tr.63-64)

On rebuttal, the claimant stated that the reason she did not report the injury

to Ms. Wantland is because she had already reported it to the assistant mangers.

It is well-settled that claimant has the burden of proving the job-relatedness

of any alleged injury, without the aid of any kind of presumption in her favor.

Pearson v. Faulkner Radio Service, 220 Ark. 368, 247 S.W.2d 964 (1952); Farmer

v. L.H. Knight Company, 220 Ark. 333, 248 S.W.2d 111 (1952).  The burden of

proof claimant must meet is preponderance of the evidence.  Voss v. Ward’s

Pulpwood Yard, 248 Ark. 465, 425 S.W.2d 629 (1970).  Under prior law, it was the

duty of the Commission to draw every legitimate inference in favor of the claimant

and to give claimant the benefit of the doubt in making factual determinations.

However, current law requires that evidence regarding whether or not claimant has

met the burden of proof be weighed impartially, without giving the benefit of the

doubt to either party.  Arkansas Code Annotated §11-9-704(c)(4); Wade v. Mr.

C.Cavenaugh’s, 298 Ark. 363, 768 S.W.2d 521 (1989); Fowler v. McHenry, 22 Ark.

App. 196, 737 S.W.2d 663 (1987).

The claimant’s description of the accident being caused by standing water

and the use of a water hose in the kitchen has been contradicted by two (2) credible
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witnesses.  The claimant’s course of conduct and failure to request medical

treatment at any time contemporaneous with the alleged incident is inconsistent

with her description of the nature and extent of her injuries.  The medical evidence

does not contain contemporaneous history of an alleged work-related injury.

Further, the initial emergency room records contain primary complaints of low back

pain without reference to pain and swelling of the knee.  I do not find the claimant’s

testimony to be credible.  In addition, the claimant had multiple opportunities to

report a work-related injury to her immediate supervisor, Dusty Wantland, and failed

to timely report a work-related incident.  Further, I found Jerica Thacker to be a

credible witness.  Ms. Thacker credibly testified that if the claimant had reported an

incident when she, “fell and busted my butt,” she would have recalled such an

incident and statement.  

After reviewing the evidence in this case impartially, without giving the

benefit of the doubt to either party, I find that the claimant has failed to prove that

she sustained a compensable injury arising out of and during the course of her

employment.  Accordingly, the within claim is hereby respectfully denied and

dismissed.

IT IS SO ORDERED.

                                                                    
DAVID GREENBAUM                                 
Chief Administrative Law Judge                  
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