
BEFORE THE ARKANSAS WORKERS’ COMPENSATION COMMISSION

CLAIM NO. F904593

TIM LENARD CLAIMANT

LINCARE HOLDINGS, INC. RESPONDENT EMPLOYER

CHARTER OAK FIRE INSURANCE CO. RESPONDENT CARRIER

ORDER AND OPINION FILED JANUARY 13, 2010

Hearing before Administrative Law JUDGE LINDA K. MARSHALL.

Claimant represented by the HONORABLE EDDIE H. WALKER, Attorney at Law, Fort
Smith, Arkansas.

Respondents represented by the HONORABLE JAMES A. ARNOLD, II, Attorney at
Law, Fort Smith, Arkansas.

STATEMENT OF THE CASE

The above claim came on for a hearing in Little Rock, Arkansas on December 9,

2009.  A prehearing conference was held on November 2, 2009 and a prehearing order

was filed the same date.  A copy of the prehearing order was introduced into evidence

without objection.

At the prehearing conference, the parties agreed to the following stipulations:

1.  There was an August 19, 2008, employer-
employee relationship.

2.  The compensation rates are $400/300.

The claimant contends that he sustained compensable injuries to his right

shoulder, elbow, hip and back on August 19, 2008 and is entitled to medical benefits,

temporary total disability benefits from April 7, 2009, to a date to be determined and

attorney’s fees.
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Respondents paid some initial medical benefits but have controverted the claim,

contending the claimant did not sustain a compensable injury in August 2008.  Medical

was paid through September 2008, but was controverted thereafter.

ISSUES TO BE LITIGATED

1.  Compensability.

2.  Medical benefits.

3.  Temporary total disability benefits.

4.  Attorney’s fees.

From a review of the record as a whole, to include medical reports, documents

and other matters properly before the Commission, and having had an opportunity to

hear the testimony of the witnesses and to observe their demeanor, the following

findings of fact and conclusions of law are made in accordance with Ark. Code Ann.

§11-9-704:

FINDINGS OF FACT
AND

CONCLUSIONS OF LAW

1.  There was an August 19, 2008, employer-employee relationship.

2.  The compensation rates are $400/300.

3.  The claimant has proven by a preponderance of the evidence that he

sustained a compensable injury on August 19, 2008.

4.  The claimant has proven that additional medical treatment is reasonable and

necessary and remains the responsibility of respondents.

5.  The claimant has failed to prove by a preponderance of the evidence that he
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remained in his healing period and totally unable to earn wages from April 6, 2009, to a

date to be determined.

DISCUSSION

The claimant, 42 years old, worked for the respondent employer in delivery.  On

August 19, 2008, the claimant was making a delivery at a patient’s house and it had

been raining.  As the claimant was on the wooden wheelchair ramp, he slipped down

and fell, landing on his butt and elbows.  The claimant had a liquid oxygen tank on a

dolly and he fell as he stepped on the ramp.

According to the claimant, when he hit his elbow, his shoulder was shoved

forward and his right hip was hurt.  The claimant testified that he returned to his

employer and reported his injury and was sent to Convenient Care Center.  The

claimant got some medication but returned to work the same day, returned to the doctor

about one week later still hurting.  The claimant returned to the doctor on September 4,

2008, with his shoulder feeling better, but more problems with his leg, almost like a

burning sensation.  The pain started at his belt line on the right side with pain down the

right leg.  The claimant described the pain as like “on fire.”  The claimant underwent

some physical therapy and continued to work for the respondent.  After he completed

physical therapy, the claimant was released by the Convenient Care Center, although

the claimant continued to have pain.  The claimant asked the doctor to release him

back to full duty because he felt pressure to get back to work full duty.

According to the claimant, he primarily ran the liquid route where he would drive

a van with a full liquid tank.  The claimant described what he would physically do to
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perform his job:

We had a van with the big, full liquid tanks on it, and we
would go to the patients’ houses.  We would have to go in
with the dolly; get the tank on the dolly; wheel it out to the
van; pick it up off the van; put it on the scale; fill it; and get
the weights and everything on it; take it back up and put it
on the dolly; and carry it back into the patient’s house.  (T.,
p. 17, lines 5-10.) 

The claimant testified that he would normally handle 12 to 15 tanks per day and

they would weigh from 75 to 100 pounds.  The claimant testified that as soon as he

began performing his regular work, he began having the same problems he had

initially.  The claimant returned to the employer’s doctor a couple of times and did some

more therapy but continued to have problems when he was performing his job full time.

The claimant then saw his own family doctor because he did not want to reopen

his workers’ compensation claim.  The claimant testified that he was afraid his

employer would think he could not perform his job.  The family doctor ordered an MRI

and wanted to refer him to a specialist.  The specialist learned this happened at work

and wanted a letter from the claimant’s work.  The claimant attempted to get the claim

covered under his group health insurance, but the insurance company would not cover

the injury.

The claimant then reopened his workers’ compensation case and returned to

Convenient Care in March 2009.  The claimant testified to no new accidents between

August 2008 and March 2009.  The claimant described his current problems as

constant pain in his lower back over the right hip with constant pain in his leg.  He also

cannot sit very long, cannot stand very long and with the only relief to lay on his back
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with his legs elevated.  If the claimant’s legs start hurting, he rolls to his side with his

legs bent.  The claimant testified that his pain never goes away with the pain in his legs

being the worst.

According to the claimant, he was already on pain medication because he

severely broke his ankle in 2005 and has severe arthritis in his ankle with no mobility in

his foot.  The claimant testified that he was prescribed additional medication after his

work injury.  The claimant last worked for the respondent employer on April 6, 2009,

and has not worked for money since and contends that he is physically unable to hold a

full time, regular job.  The claimant confirmed that the March 24, 2009, report from

Convenient Medical Care provides that he was restricted to sedentary work.

Under cross examination, the claimant confirmed that he may have told the

doctors by the end of September 2008, that his leg pain had resolved and that he was

not having symptoms because he wanted to be released to return to full duty.  The

claimant testified that his pain and problems returned after a couple of days when

returning to full time, regular work.  The claimant testified that he was afraid of losing

his job if he was unable to work full duty.  The claimant testified that he felt pressured to

work full duty.  The claimant verified that his right shoulder and right elbow problems

resolved with the right hip, right leg and back issues remaining.

Although the claimant was continuing to see his family doctor, Roy Puen, for his

ankle, he did not make complaints of his back, hip and leg until late December 2008 or

January 2009.  The claimant testified that he did not mention any problems because Dr.

Puen was only treating him for his ankle and not his work injury.
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The claimant began drawing unemployment benefits after his last day of work on

April 6, 2009.  The claimant testified that he was limited to sedentary type work but had

not found such employment.

The claimant testified that he missed several days because of his back and Ms.

Carol called him and advised that he needed to go to the doctor and get a letter

because he had missed three days in a row.  He got the letter and took it back to his

employer and he was terminated.  The claimant testified that he was terminated

because he picked up medication for a patient to deliver and the patient was not at

home, so he brought the medication back and it was in the van.  That was against the

rules.

Carole Rebeles, center manager for the respondent employer, testified that she

was the claimant’s supervisor.  Ms. Rebeles testified that as a courier service, they are

prohibited from having prescription medication on site.  The claimant was terminated

for violation of the company policies regarding the prescription medication incident.

ADJUDICATION

In order to prove a compensable injury as a result of a specific incident that is

identifiable by time and place of occurrence, a claimant must establish (1) proof by a

preponderance of the evidence of an injury arising out of and in the course of

employment; (2) proof by a preponderance of the evidence that the injury caused

internal or external harm to the body that required medical services; (3) medical

evidence supported by objective findings establishing the injury; and (4) proof by a

preponderance of the evidence that the injury was caused by a specific incident and
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identifiable by time and place of occurrence.  Ark. Code Ann. §11-9-102(4) (Repl.

2007).  If the claimant fails to establish by a preponderance of the evidence any of the

requirements for establishing the compensability of the claim, compensation must be

denied.  Mikel v. Engineering Specialty Plastics, 56 Ark. App. 126, 938 S.W.2d 876

(1997).

The claimant in the present case has proven by a preponderance of the

evidence that he sustained a compensable injury when he fell on August 19, 2008.  The

claimant was a credible witness who described his fall, his job and the pain and

problems he is currently having with his back, hip and leg.  The claimant properly

reported his injury and went to the company’s doctor.  The claimant actually saw a

nurse practitioner, Jan Kerr, on several occasions and Ms. Jan Kerr provided some

additional information at her deposition on October 28, 2009.  Ms. Kerr testified that

she participated in the initial examination on August 19, 2008, and noted the claimant

presented with multiple contusions that were visible.  Ms. Kerr prescribed the

medications Amrix (muscle relaxer) and Ultram (pain medicine) and testified that the

claimant’s medical condition warranted the medicine.  The claimant was returned to

work on light duty.  

The claimant returned to the clinic on September 4, 2008 and complained that

his right lower back started to hurt again with pain going down his leg.  Ms. Kerr

examined the claimant again on September 15, 2008, with complaints of low back pain

radiating down his right leg.  The claimant was given a shot for pain and an anti-

inflammatory, Naprelabvn, and Kelaxin, a muscle relaxant.  The claimant was
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diagnosed with pain coming from his sciatic nerve from his back and placed on

restrictions.  The claimant was also prescribed physical therapy.  Ms. Kerr was not

involved in the claimant’s office visit on September 28, 2008, but she did examine him

on March 24, 2009, where the claimant was complaining of back pain with right

radiculopathy.  When Ms. Kerr saw the claimant on March 24, 2009, she placed him on

sedentary work and it was her opinion that he was in need of additional treatment and

she recommended he be referred to an orthopedic.  Ms. Kerr explained that with

radiculopathy that is not getting better, further evaluation is needed.

Ms. Kerr testified that she was not aware of any other injury the claimant might

have had when she examined him on March 24, 2009, other than the August 19, 2008,

work injury.  Ms. Kerr read Dr. Pullig’s notes from his September 29, 2008, evaluation

of the claimant and his notes indicated the claimant’s symptoms had completely

resolved.  Ms. Kerr further testified that it is not unusual for people with back conditions

to wax and wane.  The insurance company did not approve the visit with the

orthopedist.

First, I find the claimant proved that he sustained a compensable injury when he

fell on August 19, 2008.  He properly reported the incident, sought medical treatment,

had objective findings of contusions and was given medication for muscle spasms. 

Respondents paid for medical through September 2008.

The claimant contends that he continues to need medical treatment because he

continues to have burning pain in his back and going down his right leg.  A February

28, 2009, MRI reveals: “Right paracentral/foraminal disc sequestration at L5-S1 that
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results in moderate spinal stenosis and mass effect upon the right L5 and S2 nerve

roots.  Central annular tear at L14-L5 without spinal stenosis.”

I find the claimant has proven that the medical treatment he has requested is

reasonable and necessary.  I found the claimant’s testimony to be credible and Ms.

Kerr’s deposition testimony indicated that she had recommended the claimant be

referred to an orthopedic.  There is nothing in the medical evidence to indicate that the

claimant’s current problems are related to other than his August 19, 2008, work

incident.  The MRI provides the diagnostic evidence to reveal a tear as well as other

disc problems.  Respondents remain responsible for the reasonable and necessary

medical treatment the claimant seeks.

The claimant next contends that he is entitled to temporary total disability

benefits from April 7, 2009, through a date to be determined.  In order to be entitled to

temporary total disability benefits, the claimant must remain in his healing period and

be totally unable to earn wages.  Ark. State Hwy. & Transp. Dept. v. Breshears, 272

Ark. 244, 613 S.W.2d 392 (1981).  

In the present case, the claimant has not worked since being terminated by the

respondent employer on April 10, 2009.  He has been drawing unemployment benefits

and has presented himself as being able to perform sedentary work, as recommended

by the treating physicians.  He has been unable to find employment.  Again, I found the

claimant credible when he testified that he can only sit for a short time, can stand for a

short time and gets relief by laying down with his legs elevated.  After considering the

medical evidence and the claimant’s testimony, I find the claimant has proven by a
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preponderance of the evidence that he remains in his healing period but the medical

records indicate he is able to perform sedentary work.  The claimant had been working

when he was terminated on April 10, 2009, but has been unable to find work within his

restrictions since being terminated.  I find the claimant has failed to prove by a

preponderance of the evidence that he remained in his healing period and was totally

unable to earn wages from April 7, 2009, to a date to be determined.

ORDER

The claimant has proven by a preponderance of the evidence that he sustained

a compensable injury on August 19, 2008.  The claimant has proved that additional

medical treatment is reasonable and necessary and remains the responsibility of

respondents.  The claimant has failed to prove by a preponderance of the evidence that

he remained in his healing period and was totally unable to earn wages from April 7,

2009, to a date to be determined.

No indemnity benefits have been awarded herein.  An attorney’s fee may be

awarded only on indemnity benefits owed and controverted.  Ark. Code Ann. §11-9-

715.  Therefore, no attorney’s fees are awarded.

All accrued sums shall be paid in a lump sum without discount and this award

shall earn interest at the legal rate until paid pursuant to Ark. Code Ann. §11-9-809.

IT IS SO ORDERED.

______________________________
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LINDA K. MARSHALL
ADMINISTRATIVE LAW JUDGE


