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COOPER TIRE & RUBBER COMPANY, 
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Claimant was represented by Mr. Gregory R. Giles, Attorney at Law, Texarkana,
Arkansas.

The respondents were represented by Mr. Willliam G. Bullock, Attorney at Law,
Texarkana, Texas.

STATEMENT OF THE CASE

On April 28, 2010, the above captioned claim came on for a hearing in

Texarkana, Arkansas.  A prehearing conference was conducted on January 19,

2010, and a Prehearing Order was filed on that same date.  A copy of the

Prehearing Order was marked as Commission Exhibit “1" and made a part of the

record herein without objection, subject to any modifications made on the record

at the full hearing.  

The parties stipulated to the following at the April 28, 2010, full hearing:

1) The Arkansas Workers’ Compensation Commission has
jurisdiction of this claim.

2) The employee-employer-carrier relationship existed at all
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relevant times, including March 10, 2007.

3) On March 10, 2007, the claimant sustained compensable
injuries to his chest, lungs, and abdomen.

4) The claimant’s applicable compensation rates are $504.00
per week for temporary total disability benefits and $378.00
per week for permanent partial disability benefits.

5) Should indemnity benefits be awarded, respondents are
entitled to a dollar-for-dollar offset for any accident and
sickness pay the claimant received between January 9, 2009,
through May 28, 2009.  (T. p. 5, lines 6-23)

The parties agreed at the full hearing to litigate the following issues:

1) Whether claimant sustained compensable back and/or head injuries
by specific incident on March 10, 2007. 

2) If compensability is overcome, whether claimant is entitled to
permanent partial disability benefits associated with his back and/or
head.

3) Whether claimant is entitled to additional medical treatment with
regard to his back and/or head injuries.

4) Whether claimant is entitled to wage loss disability benefits in
excess of any anatomical impairment rating.

At the prehearing, the claimant contended that he sustained compensable

head and back injuries on March 10, 2007; that he is entitled to permanent partial

disability benefits associated with those injuries, specifically, Dr. Long has

assigned an 18% permanent impairment rating to the body as a whole associated

with the claimant’s back and head injuries.  Claimant contends he’s entitled to

wage loss disability benefits in excess of the anatomical rating.  Claimant
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contended that he is entitled to additional medical treatment associated with his

compensable injuries, specifically, claimant contends that under the care of Dr.

Michael Calhoun, he was prescribed Celebrex, and claimant contends that this

is a medication that he is entitled to continue to receive, and claimant contends

that respondent have refused to authorize and allow him to return to Dr. Calhoun,

and as a result, he has been left to seek medication management through family

physician, Dr. Vogan.  Claimant contends that this is medical treatment that is

reasonable, necessary and related to his compensable injuries and that

respondent should be ordered to pay for those.  Claimant contends that

respondent should be ordered to pay attorney’s fees as provided by law.

Respondents contended the claimant did not sustain compensable injuries

to his head or back on March 10, 2007.  Respondents contend claimant cannot

meet the statutory burden of proving that the treatment of claimant’s low and mid-

back is reasonable and necessary treatment for an injury claimant sustained in

respondent’s employ on the alleged injury date.  Respondents contend the major

cause of any need for medical treatment to claimant’s low back or any period or

degree of disability has or allegedly has experienced or may experience beyond

that which respondent has accepted and paid is not any compensable injury

sustained in the employment of respondent, but instead was one or more

intervening or superseding causes and/or the natural progression of the

claimant’s preexisting conditions. 
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FINDINGS OF FACT AND CONCLUSIONS OF LAW

After reviewing the record as a whole, to include medical reports,

documents, and other matters properly before the Commission, and having had

an opportunity to hear the testimony of the witnesses and to observe their

demeanor, the following findings of fact and conclusions of law are hereby made

in accordance with A.C.A. § 11-9-704:

1) The Arkansas Workers’ Compensation Commission has
jurisdiction over this claim.

2) The stipulations agreed to by the parties and recited herein
are reasonable and are hereby accepted as fact.

3) The claimant has proven by a preponderance of the evidence
that he sustained a compensable back injury while working for
the respondent employer on or about March 10, 2007.

4) The claimant has failed to prove by a preponderance of the
evidence that he sustained a compensable head injury while
working for the respondent employer on or about March 10,
2007.

5) The claimant has proven by a preponderance of the evidence
that he is entitled to additional medical treatment regarding
his compensable back injury.  Specifically, Dr. Vogan
continues to prescribe the claimant with Celebrex to treat his
compensable back injury and as such, respondents are
responsible for the Celebrex pursuant to Commission Rule
30.

6) The claimant has failed to prove by a preponderance of the
evidence that he is entitled to any permanent partial disability
benefits related to his compensable back injury.  

7) The claimant has failed to prove by a preponderance of the
evidence that he is entitled to any wage loss disability benefits
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associated with his compensable back injury.

DISCUSSION

The claimant was born August 24, 1946.  He began working at Cooper Tire

on August 15, 1998, as an electrician and did so through his last date of

employment on December 20, 2008.  On March 10, 2007, the claimant sustained

admittedly compensable injuries to his chest, lungs, and abdomen.  The claimant

contends that in the same incident on March 10, 2007, that he sustained

compensable back and head injuries.  Respondents have controverted the

claimant’s claim of compensability regarding his head and back.  The claimant

testified as follows regarding the incident of March 10, 2007, while working at

Cooper Tire:

A Okay.  I was assisting the millwrights to unroll some conveyor
belt material as some other millwrights pulled it upwards and
. . .

Q Were you standing or . . .

A I was kneeling, and I was kneeling over the edge of this
conveyor.

Q Were you down on your knees?

A On my knees, yes, sir, leaning over a little rail, and I was
helping unroll this conveyor when another conveyor, a
scissor-type conveyor came down and got me.

Q So you, in effect, were laying across the one conveyor, is that
right?

A Yes, sir.
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Q And as I understand it, there’s a conveyor above you, is that
right?

A Yes, sir.

Q What happened to the conveyor above you?

A For some unknown reason to me, it decided to index and
come down, and it caught me between itself and the conveyor
that I was working on.

Q You were literally sandwiched between the two?

A Yes, sir.

Q Can you describe for us, as best you can, what part of your
body was the main source of where you were trapped?

A The upper part, chest part was caught on the one conveyor,
the one that I was working on . . .

Q The one you were laying on, now?

A Yes.  And the other conveyor that came down caught me in
the lower back and bent me.

(T. pp. 22-23, lines 14-25 & 1-19)

The claimant testified that when he was caught in the conveyors he lost

consciousness and testified that he estimated he was trapped in the conveyors

for about one minute.  Following the incident, the claimant was taken to the

emergency room at St. Michael Health System in Texarkana, Texas.  After the

claimant treated at St. Michael’s he was released to Dr. Hillis and was then

referred to Dr. Gabbie. 
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While at St.  Michael’s Healthcare System the claimant underwent a CT

scan of the brain which came back “NORMAL UNENHANCED CT SCAN OF

THE BRAIN.”  (CX1, p. 16)  On the Arkansas Workers’ Compensation

Commission Form N filled out by the claimant on March 14, 2007, the claimant

stated that he had injured his “back and chest.”  (CX1, p. 27(b))

A functional capacity evaluation was conducted on the claimant on July 30,

2007, which noted, “Palpation of the spine, back soft tissue, calves, and gluteus

muscles.” (CX1, pp. 42-45)   The functional capacity evaluation ultimately stated

the claimant’s physician demand classification to be “heavy.”  (CX1, p. 48)   The

claimant testified that he continued to have problems with his back and was

ultimately referred to Dr. Ronald Stephens.  Dr. Stephens’ report of February 8,

2008, shows that the claimant complained of “back problems.”  Dr. Stephens

recommended an MRI of the claimant’s thoracic spine but did continue the

claimant at full duty with Cooper Tire.  (CX1, pp. 50-53)  

The claimant’s MRI found at page 54 of Claimant’s Exhibit 1 show the

claimant to have “Mild degenerative changes and bulging of the disc at multiple

levels associated with a few small disc protrusions which are resulting in a

component of cord deformity.”  (CX1, p. 54)   Dr. Stephens also referred the

claimant to physical therapy which the claimant underwent on multiple occasions.

Dr. Stephens also noted in his February 8, 2008, report: “PHYSICAL

EXAMINATION: BACK: Tender from just medial to the shoulder blade and down
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the right side there is mild spasm noted in the paraspinous muscles even down

close to the S1 joint.”  (CX1, p. 51)   The physical therapy records from Christus

St. Michael also shows claimant had objective findings of muscle spasms in the

lumbar and thoracic regions.  (CX1, pp. 57-58)

With continued problems with his back, the claimant was finally referred for

a surgical evaluation.  Ultimately the claimant was referred to Dr. Michael

Calhoun for a surgical evaluation regarding his back.  On January 2, 2008, Dr.

Calhoun reported that the claimant had abnormalities in his back, however, Dr.

Calhoun opined that the claimant was not a surgical candidate.  Dr. Calhoun did

recommend Celebrex for the claimant, but had no surgical recommendations.

(CX1, pp. 75-76)   Following his treatment with Dr. Calhoun, the claimant came

under the care of Dr. Cheryl Vogan who continued to prescribe the claimant with

Celebrex.  Dr. Vogan’s report of October 21, 2008, stated, “He needs a letter

written stating he is permanently disabled because of his previous back injury so

that he can consider retirement from Cooper Tire.  This was done.”  (CX1, pp. 79-

80)   

The claimant was also evaluated by Dr. Richard Sharp who disagreed with

Dr. Vogan’s finding of permanent and total disability from Cooper Tire.  Dr. Sharp

in his April 27, 2009, report stated: “Based on exam and the medical records

available, I see no lasting injury or deficits that would have been caused from his

injury 03-10-07.  He does currently have some symptoms consistent with
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musculoskeletal strain and osteoarthritis which would be largely unrelated.

Based on exam and records available, I see no permanently disabling injury that

would preclude him from gainful employment.”  (CX1, pp. 89-92)

The claimant was also evaluated by Dr. Warren Long who, based on the

claimant’s MRIs and other reports found the claimant to have an 18% whole body

impairment related to the March 10, 2007, work related incident.

The claimant now contends that he is entitled to a finding of compensability

regarding his back and head related to the March 10, 2007, incident.  The

claimant also contends he is entitled to the 18% whole body impairment rating as

found by Dr. Long, additional medical treatment, and wage loss disability

benefits.

ADJUDICATION

The first issue to be addressed is whether the claimant sustained

compensable injuries to his head and/or back by specific incident on March 10,

2007.  To prove the occurrence of a compensable injury as the result of a specific

incident which is identifiable by time and place of occurrence, the claimant must

establish by a preponderance of the evidence:

(1) that an injury occurred arising out of and in the course of
employment;

(2) that the injury caused internal or external harm to the body
which required medical services or resulted in disability or death;

(3) that the injury is established by medical evidence supported
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by objective findings, as defined in Ark. Code Ann. § 11-9-102(16);
and,

(4) that the injury was caused by a specific incident and is
identifiable by time and place of occurrence.

Mickel v. Engineering Specialty Plastics, 56 Ark. App. 126, 938 S.W.2d 876

(1997).  With regard to the claimant’s back, I find that the claimant has proven by

a preponderance of the evidence all the elements of compensability outlined

above and has therefore proven by a preponderance of the evidence that he

sustained a compensable back injury by specific incident on March 10, 2007.

The evidence clearly showed that the claimant never had any problems that

required medical services with regard to his back prior to March 10, 2007.  The

claimant credibly testified that he had problems with his back following the

March 10, 2007, crush incident and the Arkansas Workers’ Compensation Form

N found at Claimant’s Exhibit 1, page 26(b) clearly shows the claimant indicated

his back was injured as early as March 14, 2007.  Further, there are multiple

reports which show objective evidence of a back injury contained in the record

herein.  Back spasms are noted at Claimant’s Exhibit 1, pages 50-52 and pages

57-61.  Additionally, the MRI of the claimant’s thoracic spine shows the claimant

had bulging of the disc at multiple levels as well as disc protrusions which

resulted in cord deformity.  (See CX1, p. 54) 

I do note that the thoracic MRI showed degenerative changes in the

claimant’s back; however, the claimant testified that he never had problems with
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his back such as spasms or any other need for treatment prior to March 10, 2007.

Even if the incident simply aggravated the claimant’s preexisting degenerative

problems the aggravation resulted in a new injury which is also therefore

compensable.  The multiple findings of back spasms following the claimant’s

March 10, 2007, injury clearly show the claimant has proven by a preponderance

of the evidence that he has a back injury supported with objective medical

findings.  I further find that all the other elements of compensability with regard

to the claimant’s back are met and therefore find the claimant has proven by a

preponderance of the evidence that he sustained a compensable back injury by

specific incident on March 10, 2007.

The claimant also contends he sustained a compensable head injury by

specific incident on March 10, 2007.  After reviewing all the evidence in the

record herein, I find that the claimant has failed to prove by a preponderance of

the evidence that he sustained a compensable head injury by specific incident on

March 10, 2007.  Specifically, the claimant has failed to prove by a

preponderance of the evidence that he sustained a compensable head injury

which is supported by objective medical findings.  A CT scan of the head or brain

was conducted on the date of the incident and found “NORMAL UNENHANCED

CT SCAN OF THE BRAIN.”  (CX1, p. 16)   I find nothing in the record that

indicates that the claimant had a head injury which caused internal or external

harm to the body which required medical services or resulted in disability or
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death.  Based on my review of the evidence, I find that the claimant has failed to

prove by a preponderance of the evidence that he sustained a compensable

head injury by specific incident on March 10, 2007.

The claimant contends entitlement to all medical treatment related to his

compensable injuries.  An employer must promptly provide for an injured

employee such medical treatment as may be reasonably necessary in connection

with his injury.  Ark. Code Ann. § 11-9-508(a).  What constitutes reasonably

necessary medical treatment is a question of fact.  Ark. Dept. of Correction v.

Holybee, 46 Ark. App. 232, 878 S.W.2d 420 (1994).  As stated above, I have

found that the claimant sustained a compensable back injury by specific incident

on March 10, 2007.  After reviewing all the evidence contained in the record, I

find that claimant has proven by a preponderance of the evidence that all the

medical treatment contained in the record herein related to the claimant’s back

has been reasonable, necessary, and related to the claimant’s compensable

injury of March 10, 2007.  Therefore, respondents are directed to pay for said

medical treatment pursuant to Rule 30, including but not limited to the additional

recommendations by Drs. Calhoun and Vogan for Celebrex as needed by the

claimant in the future.  I find that the Celebrex is effectively the only additional

treatment now being recommended by any of the claimant’s physicians and I find

said prescription for Celebrex in the future to be reasonable, necessary, and

related to the claimant’s compensable back injury and therefore the respondents’
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responsibility.

The claimant contends entitlement to permanent partial disability benefits

associated with his compensable back injury.  “Permanent impairment” has been

defined as any permanent functional or anatomical loss remaining after the

healing period has ended.  Excelsior Hotel v. Squires, 83 Ark. App. 26, 115

S.W.2d 823 (2003).  Permanent benefits shall be awarded only upon a

determination that a compensable injury was the major cause of the disability or

impairment.  Ark. Code Ann. § 11-9-102(4)(F)(ii)(a).  “Major cause” means “more

than fifty percent (50%) of the cause,” and a finding of major cause shall be

established according to the preponderance of the evidence.  Ark. Code Ann. §

11-9-102(14).

The claimant contends entitlement to permanent partial disability benefits

pursuant to Dr. Warren Long’s report dated October 15, 2009, and found at

Claimant’s Exhibit 1, pages 114-115.  In Dr. Long’s report he assesses the

claimant with a 5% permanent impairment rating for loss of consciousness

relating to his alleged head injury.  I have found that the claimant did not sustain

a compensable head injury.  Therefore the claimant is not entitled to any benefits

related to his alleged head injury.  Dr.  Long also assessed the claimant with a

14% whole body impairment rating due to the claimant’s degenerative disc

disease in the claimant’s thoracic and lumbar spine.  Dr. Long assessed the

claimant with a 5% whole body impairment rating due to the claimant’s thoracic
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degenerative condition at multiple levels and a 9% whole body impairment rating

with regard to the claimant’s lumbar degenerative disease at multiple lumbar

levels for a total of 14%.  Dr. Long in his report uses the AMA Guides to

Impairment Disability , Fourth Edition, Table 75, page 113, subparagraph 2,

which states, “In Section C “unoperated on, stable, with medically documented

injury, pain, and rigidity associated with moderate to severe degenerative

changes on  structural tests; includes unoperated on herniated nucleus pulposus

with or without radiculopathy.”  Dr. Long in his October 15, 2009, report

specifically used the “thoracic and lumbar degenerative disease numbers, which

are 5% and 9% which equals 14%.”  Dr. Long, nor any other medical record

states that the claimant had an unoperated on herniated nucleus pulposus with

or without radiculopathy.

Dr. Long strictly based his permanent impairment rating on the claimant’s

degenerative disease numbers.  I cannot find that the claimant’s compensable

back injury of March 10, 2007, was the major cause of the impairment assigned

by Dr. Long in his October 15, 2009, report.  Clearly, the claimant has

degenerative disc disease which was aggravated by the March 10, 2007,

incident; however, the March 10, 2007, incident was not the major cause of the

claimant’s degenerative disease impairment numbers outlined by Dr. Long.

Therefore, I find that the claimant has failed to prove by a preponderance of the

evidence that he is entitled to any permanent partial disability benefits associated
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with his compensable back injury of March 10, 2007.

The claimant has contended entitlement to wage loss disability benefits.

Since I have found that the claimant’s compensable back injury was not the major

cause of his permanent impairment, the claimant has failed to prove by a

preponderance of the evidence that he sustained any permanent impairment as

a result of his compensable back injury.  Therefore, wage loss disability cannot

be awarded without first establishing the existence of a permanent impairment.

Parson v. Ark. Methodist, 103 Ark. App. 178 (2008).  Therefore, I find that the

claimant has failed to prove by a preponderance of the evidence that he is

entitled to any wage loss disability benefits.

AWARD

The claimant has proven by a preponderance of the evidence that he

sustained a compensable back injury by specific incident on March 10, 2007.

Respondents are herein directed and ordered to pay for all medical benefits

associated with the claimant’s compensable back injury, including but not limited

to the current recommendation for Celebrex.  Respondents are directed to pay

for said additional medical treatment pursuant to Commission Rule 30. 

IT IS SO ORDERED.

S. DALE DOUTHIT

Administrative Law Judge


