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 BEFORE THE ARKANSAS WORKERS’ COMPENSATION COMMISSION

                       CLAIM NO. F908538

MARK LAYTON, 
EMPLOYEE CLAIMANT

MARCELLA SPRINGS, 
EMPLOYER RESPONDENT

UNION STANDARD,
INSURANCE CARRIER/TPA                                  RESPONDENT

                 OPINION FILED SEPTEMBER 29, 2010                 
          
A hearing was held before Administrative Law Judge Chandra Hicks, 
in Batesville, Independence County, Arkansas.

The claimant was represented by the Honorable Thomas W. Mickel,  
Attorney at Law, Conway, Arkansas. 

Respondents were represented by The Honorable Guy Alton Wade,
Attorney at Law, Little Rock, Arkansas.

                     STATEMENT OF THE CASE

     A hearing was held in the above-styled claim on August 30,

2010, in Batesville, Arkansas.  A Prehearing Telephone Conference

was conducted in this case on March 1, 2010.  A Prehearing Order

was entered in this claim on that same date.  This Prehearing

Order set forth the stipulations offered by the parties, the

issues to be litigated, and their respective contentions.

     The following stipulations were submitted by the parties,

either in the Prehearing Order or at the start of the hearing, as

the following are hereby accepted:

1.  The Arkansas Workers’ Compensation Commission has

jurisdiction of the within claim.
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 2.  The employee-employer-insurance carrier relationship

existed at all relevant times, including August 24, 2009.

 3.  The claimant’s average weekly wage at the time of his

alleged injury was $400.00, which entitles him to a weekly

temporary total disability rate of $267.00, and a permanent

partial disability rate of $200.00.

      4.  Although the respondents some benefits were paid on the

claimant’s back condition; however, after taking Dr. Scott

Schlesinger’s deposition, the respondents controverted this claim

in its entirety.

 5.  All issues not litigated herein are reserved under the

Arkansas Workers’ Compensation Act.

      By agreement of the parties, the issues to be litigated at 

the hearing were as follows:

      1.  Whether the claimant sustained compensable aggravation

injuries(collectively referred to as “injury”) to his neck and back

on or about August 24, 2009. 

 2.  The claimant’s entitlement to reasonable and necessary

medical treatment, in the form of injections as recommended by Dr.

Scott Schlesinger, for the claimant’s back condition.

 3.  Reasonable and necessary medical treatment for the

claimant’s alleged neck injury.

 4.  Temporary total disability from November 9, 2009, to a

date yet to be determined.
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 5.  An attorney’s fee.    

 The claimant’s and respondents’ contentions are set out in

their respective Responsive Filings, and the hearing transcript of

August 30, 2009, as these are hereby incorporated herein by

reference. 

      The documentary evidence submitted in this case consists of

the hearing transcript of August 30, 2010, and the documents

contained therein.  In addition, the deposition of Dr. Scott

Schlesinger has also made a part of the record.  It is retained in

the Commission’s file.  

 The following witness testified at the hearing: the 

claimant.

                           DISCUSSION

       At the time of the hearing, the claimant was age 50.  He has

about a year and half of college, primarily in the field of

criminal justice. Prior to going to work for the respondent-

employer, the claimant worked for some 19 years and five months, at

the Michigan Department of Corrections.  According to the claimant,

he worked as a corrections officer, supervising inmates.

      He agreed that Marcella Springs is a bottled water company,

which is family operation.  The claimant testified that five people

worked for the company at the time of his alleged injury.

According to the claimant, he and Phil Banks worked packaging the

water.

     The claimant gave the following explanation for his alleged
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compensable injury:

Q. Okay.  Explain to the Judge how you hurt yourself.

A. That particular morning, August 4th(sic), I was putting
water on a rack, putting water on, taking water off.  This
happened to be a bottle of water I was going to take home for
my personal use.  It's a five-gallon bottle and they weigh 48
pounds.  These bottles -- the bottles that we use for our
personal use had handles built into the side.

                                * * *

A. (Witness continuing:)  The five-gallon bottles that I was
moving that day were for personal use, and these bottles have
handles built into the side.  And as I took a bottle off the
rack, I had one in my left hand, and I was sliding one out
with my right hand.  And the one in my right hand slipped and
I dropped it.  And as I dropped it, I lunged for it, and I
caught the bottle somewhere between my knee and my ankle.  And
at that time, I -- it was a reflex action.  I wasn't thinking
when I lunged for it, and I had my knees locked straight, and
when I caught the bottle, the -- as the bottle jerked on my
shoulder, I heard a pop in my lower back, and at that point I
dropped the bottle, and I walked out of the plant into the
office and told my mom that I just hurt myself and --

Q. When you said it jerked your shoulder, was that the right
or the left shoulder?

A. Pardon me?

Q. When you said that the bottle jerked your shoulder, did
it jerk your right shoulder or your left shoulder?

A. My right shoulder.

Q. So what happened after that?

A. My first response was there was like a white flash in my
eyes, I mean, it just -- it hurt so bad when it went up my
lower back, in my neck and down my arm, it just -- it was like
a bright light, and I just dropped the bottle and walked out,
well, kind of limped out more or less.

Q. Now, while answering that question just then, you
motioned to your right arm.  Are you saying that your right
arm seemed to go out or what?
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A. It was -- it was like an electrical jolt that came up my
back and it started where I heard the pop and it just traveled
up my back, down my neck, and down into my hand.

Q. Do you recollect whether the pop in your low back was
above, at or below your waistline?

A. I think it was right about where my spine connects to the
large -- the tailbone.

Q. Okay.  So it felt like it was pretty deep down in the
back?

A. Yes.

     The claimant admitted that he did not seek medical treatment

the day of the injury.  According to the claimant, his injury

occurred on a Monday, and he did not go to the doctor until either

later in the week, or early the following week.  He explained:

... because what I did is I spent a couple of days at home
laying on the floor hoping that it would go away and I could
go back to work.  But I didn't.  It wasn't -- it was a day or
two, maybe a week after the injury, but, again, I'm going off
memory so I can't be exactly sure.

     He admitted that he had prior problems with his neck and 

back.  According to the claimant, he had surgery on his neck due to

a car accident in 2006. This surgery was performed by Dr.

Schlesinger.  The claimant denied that this was a work-related

injury.  He testified that as a result this accident, he had a torn

rotator cuff in the right shoulder and a disk problem.  The 

claimant further testified that the rotator cuff tear healed on its

own.

     The claimant testified:

Q. What kind of problems were you having, if any, with your
arms prior to that neck surgery?
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A. I don't really think I had problems with my arms before
that neck surgery.

Q. So you didn't have those electrical shock things going up
and down the right arm when you had the first surgery in '06?

A. Not before that, no.

Q. All right.  Had you experienced symptoms, that shocking
sensation in the right arm, had you experienced that after the
surgery in '06 up till the time that you had this injury here?

A. No.  No.  After the surgery, I was feeling pretty good.

Q. So the arm problem you're describing, that was something
that was new to you?

A. Yes.

     The claimant admitted that he has had problems with his low

back, but he denied ever having had back surgery.  According to the

claimant, the last time he had treatment for his low back, was

still employed by the Michigan Department of Corrections.  

     Upon being questioned concerning his refills for pain 

medication from Dr. Bates for sometime in the years before and even

in the months and weeks preceding his alleged injury, the claimant

testified that this was for his neck. 

     Specifically, the claimant explained:

Q. Okay.  And what kind of symptoms was the neck giving you
that required you to ask for refills?

A. Sometimes, depending on how much water that we bottled in
a day's time, I could've handled anywhere from two to 350
bottles of water, and the fatigue would just make me tight,
and so a pain pill would relax that and allow me to go back to
work the next day.

Q. And was this something that you took on a daily basis or
how often in a week would you take pain medication?
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A. It was on a need basis.  It wasn't daily.  Sometimes, one
a day.  Sometimes, not for three or four days.  There was
really no set schedule to it.

Q. Now, when you got hurt, you actually ended up seeing your
family doctor, Dr. Bates, correct?

A. Yes.

Q. And he's the same one you had been going to for the
prescriptions and things and for everything else prior to
this, correct?

A. Yes.

Q. And he evaluated you and did he refer you to Dr.
Schlesinger?

A. Yes.

     The claimant denied that Dr. Schlesinger recommended surgery.

Instead, he set him up for epidural steroid injections.  According

to the claimant, he has had one steroid injection, as this was done

in November of last year. He also agreed that Dr. Schlesinger

recommended that he have an MRI of the neck, which was done. The

claimant testified that he did not complete the injections because

workers’ compensation discontinued the coverage.

    Regarding the first epidural steroid injection, the claimant

testified that it provided minimal improvement for his symptoms. 

He agreed that this treatment was not directed at his neck.

According to the claimant, Dr. Schlesinger recommended that he try

home exercises for his neck.  The claimant denied having received

any treatment for his neck or back since seeing Dr. Schlesinger.

     Upon being questioned about his condition as of the date of
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the hearing, as compared to how it was in November, the claimant

testified that it is very uncomfortable, and has not improved.  At

the time of the hearing, the claimant testified that his lower back

was hurting him.  

     He further testified that his right leg was a bit numb in 

the hamstring, calf and his foot.  The claimant agreed that he has

pain in his leg.  He explained that it feels as though he is being

poked with a sharp object.  The claimant denied any problems with

his left leg.  According to the claimant, his pain in the back is

located more on the right side.

     The claimant testified:

Q. Let's go up to your neck.  Do you have any problems with
your mid back at all?

A. No.

Q. Okay.  Tell us about your neck problems.  Do you have any
pain localized to the neck?

A. Generally, my neck is okay if I don't try and do any
heavy lifting or pushing or anything with my upper body.

Q. And does either of your arms bother you at all?

A. My right arm will from time to time.

Q. And tell us where on your arm it bothers you and what is
wrong.

A. My right arm will go numb.  It'll start up here in the
shoulder and then it'll radiate down to my elbow.

Q. Okay.  Do you have any symptoms below your elbow ever? 

     A. At times, my wrist and my hand will tingle.

     On a typical day, the claimant testified that he gets out of
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bed, generally he dresses himself, but there are some days when his

wife has to help him put his socks and shoes on.  According to the

claimant, he spends the day alternating between sitting and

standing.  The claimant explained that he cannot do either one for

long periods of time.

     The claimant admitted that he has applied for Social Security

Disability benefits, but denied that he has been approved for

disability.

     On cross examination, the claimant admitted that he had a 

couple of slipped disks in his back before going to work for

Marcella Springs.  He further agreed that he treated with Dr.

Clary.   

     The claimant admitted that his shoulder injury from the 2006

motor vehicle accident continues to bother him.  He admitted to

having stated that he has lost a lot of strength in his right

shoulder, which restricts him on what he is able to lift, pull or

tug.   

     He testified:

Q. Now, you also limit your activities to a large degree
because of your neck and the fact that you had had surgery on
it; is that right?

A. Yes.

Q. And all of this with your shoulder and your neck was
before any event in August of last year, correct?

A. Yes.
    
     He agreed that Dr. Ron Bates is his family doctor and has 
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been since he moved to this area in June of 2005.  The claimant

testified:

Q. Now, you saw Dr. Bates on two occasions after this August
event before you were sent to Dr. Schlesinger, correct?

A. Yes.

Q. In fact, I think the first time you saw Dr. Bates would
have been approximately three weeks after this injury.  Does
that sound about right?

A. Again, I went off memory so if you say so, yes.

Q. Okay.  Well, this happened on August the 24th, correct?
Does that sound about right?

A. Yes.

Q. Okay.  That's what the order reflects so I just wanted to
make sure we're correct.  The first office note we have after
that day was a September 14, 2009 note of Dr. Bates.  So that
would be about three weeks.
A. Yes.
Q. Okay.  Did you see anybody before you saw Dr. Bates?

A. I believe I saw Dr. Holt, the chiropractor.

     The claimant agreed that when he saw Dr. Bates on September

14, 2009, he told him about everything that was bothering him, and

that his complaints and problems were attributable to his August

injury.  He further agreed that he saw next saw Dr. Bates on

October 12, 2009, at which point, he referred him to Dr.

Schlesinger.  According to the claimant, he saw Dr. Schlesinger on

November 6th. of 2009.

     He testified:

Q. Okay.  Actually, it'd been closer to three weeks I guess
just for the dates here.  You indicated before, I believe in
some questions from your attorney, that whenever you were in
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the car wreck, and I just want to make sure I heard it
correctly, you did not have any problems with your right arm?

A. No.  

Q. Okay.  Well, I'm going to show you some medical records.
It's Respondents’ Exhibit 1, page 15, and it's Dr.
Schlesinger's note of May 19, 2006.  Do you see that?

A. Yes.

Q. Okay.  And this is Dr. Schlesinger, Arkansas Neurosurgery
and Brain and Spine Clinic. 

A. Yes.

Q. And on this note, it says you were a 46-year-old male
involved in a motor vehicle accident three months ago.  You
were rear ended by another car; is that right?

A. Yes.  

Q. And that the accident it looks like took place on March
the 2nd of '06.  Do you see that?

A. Yes.

Q. Okay.  It says, "Since that time, he's complained of neck
pain with radiation into the right shoulder and down into the
right arm to about the elbow."  Do you see that?

A. Yes.

Q. Okay.  So you were having some problems with pain and
radiation down into your right arm, correct?

A. Yes.

Q. Okay.  And then, again, on page 25 of Respondents’
Exhibit 1, this is an August 11, '06 note, and it indicates,
"He has had persistent neck pain relating to the shoulder
girdle down to about the forearm.  There's paresthesis about
the right shoulder area."  So this report said now it's past
the elbow into the forearm.  Do you see that?

A. Yes.

     He agreed that in Dr. Bates’ reports of September 14, 2009, 
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and October 12, 2009, mention only his back and that there is no

mention of anything about his neck or arms.  The claimant also

agreed that in it (the reports), he denied any kind of radiation

down into his leg. 

     Upon further questioning, the claimant admitted that there 

were no witnesses to the jug lifting event.  He agreed that he has

treated in the past for chronic back pain.  The claimant also

agreed that as part of the car wreck, he hurt his back as well.

     The claimant testified:

Q. Now, you've told us before you were seeing Dr. Bates in
September of '09, after this August '09 event, you were taking
pain medication; is that right?

A. Yes.

Q. In fact, you had been prescribed Tramodol at one time; is
that right?

A. Yes.

Q. Ultracet?

A. Yes.

Q. Ultram?

A. I don't recall the Ultram.

Q. Okay.  Well, let me just refresh your memory.

 A. Okay. 

Q. I'm looking at a note from Dr. Bates on March 24 of 2008,
it says, "This patient was granted Ultram."  Do you see that?

A. Yes. 

Q. Okay.  So you would have taken some Ultram.
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A. Yes.

Q. And most recently, leading up to August of '09, you were
actually changed -- or your prescription was changed to
Darvocet.

A. Yes.

Q. Okay.  And you've told us you took those pain medications
kind of as needed but you were continuing to get refills of
those prescriptions from Dr. Bates.

A. Yes.

     On examination by the Commission, the claimant testified:

Q. Mr. Layton, you were taking pain medication prior to this
incident of August 24th, 2009; is that correct?

A. Yes.

Q. Why were you taking pain medication?  For what symptoms?

A. That would have been mainly for my neck.

Q. When you say mainly, what are the other symptoms? 

A. My right arm would go numb.  Well, basically, just my
neck.

Q. What other symptoms did you take the pain medication for?

A. Sometimes, my back would hurt.

Q.   That was my next question.  On cross examination by Mr.
Wade, did you not admit that you had a herniated disk prior to
this incident of 2009, in your back?

A.   Yes.

Q. And was it not your testimony that you didn't have any
symptoms with the back prior to this 2009 incident?

A. Those herniated disks were many, many years ago, and, no,
they did not bother me.

     On redirect examination, the claimant essentially agreed that
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he had a slipped in his back rather than a herniated disk.  He

could recall whether he underwent an MRI for it (his back).

     The deposition of Dr. Scott Schlesinger was taken on August 

20, 2010.  He is a neurosurgeon and has been licensed to practice

in Arkansas since 1992.  

      Dr. Schlesinger agreed that he had the opportunity to see the

claimant on November 6, 2009, on referral from Dr. Ronald Bates.

At the time of this evaluation, Dr. Schlesinger agreed that under

the heading, Medical History, this reflects the information that he

received from directly from the claimant in this case.  

   He essentially agreed that he performed a comprehensive

neurological examination.  According to Dr. Schlesinger, under the

section of Range of Motion, he relied on the responses he got from

the claimant.  He agreed that these responses are subjective in

nature.  With regard to palpation, Dr. Schlesinger admitted that he

did not elicit any kind of tenderness.  He also agreed that there

is no mention of muscle spasm, either in the cervical or lumbar

spine area.

     Dr. Schlesinger testified:

Q    Now, your exam goes on, but I'm not going to go through
each one, but I do want to ask you, Doctor, did you find 
anything that was abnormal with regard to the physical exam 
that you did on Mr. Layton in your office? 

A    Well, the only thing that I've documented is the slight
decreased range of motion of his cervical and lumbar spine. 
Everything else was within normal limits on his exam. 

     Q     Okay.  Now, the next part is the medical decision making
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part, and you make reference to an MRI scan that was
performed, I believe, on Mr. Layton? 

     A    Yes. 

     Q    And you indicate here that you actually reviewed the 
     scan itself and the results of that scan? 

A    Yes. 

Q    Now, based on your review, Doctor, it indicates, "MRI  
scan of the lumbar spine shows degenerative changes.  No  

     evidence of disc herniation, neural compression, spinal     
     stenosis, or foraminal stenosis." 

     A    That is correct.

     Q    Okay.  So you didn't have any, I guess, abnormal 
     findings other than the degenerative changes? 

     A    That is correct.

     Dr. Schlesinger agreed that those changes would have pre-

existed any event which occurred in August of 2009.  

     Regarding x-rays done of the cervical and lumbar spine at 

that particular point, Dr. Schlesinger testified that these did not

reveal any changes or anything other than degenerative changes.

However, he testified that there was prior fusion changes in C4-5,

which was the surgery he performed in 2006.

     With respect to objective findings, he testified:

Q    Okay.  Doctor, based upon your original examination and
your physical exam and review of the studies that had been
done to that point, did you find anything objective that would
show you or be consistent with any kind of radiculopathy,
either in the lumbar spine or in the cervical spine? 

A    Well, I mean, nothing objective.  The only radiculopathy
evidence was just his statement of some symptoms in his arm,
right arm, but there was nothing objective on the MRI or the
exam to correlate it with that. 
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Q    Okay.  Was there any finding that was consistent with a
specific injury to the lumbar spine? 

A    No. 

Q    How about the cervical spine? 

A    No. 

Q    Or the thoracic spine? 

A    No. 

     He agreed that the claimant did not indicate any neck pain or

arm pain to Dr. Bates at his visit of September 14, 2009.  Dr.

Schlesinger further agreed that under the subjective part of this

report, it states, “He (the claimant) denies any another

complaints.”  Dr. Schlesinger also agreed that there is nothing

referenced with regard to the cervical area under Decision Making

Assessment or Problem, as the only listed area is the lumbar.

     With respect to the claimant’s follow-up visit with Dr. Bates

on October 12, 2009.  He agreed that on that report, there is no

indication of any kind of neck pain or problem.  Dr. Schlesinger

further agreed that this report states that the claimant’s chief

complaint is low back pain and that he denied any other complaints.

     Dr. Schlesinger agreed that he would expect someone who had 

an injury in August of 2009, and attributed neck pain to that

particular event, three weeks or two months after that event to

have neck pain or problems.

   He agreed that the claimant was taking Darvocet, Ultram,

Ultracet and Tramadol before he saw him and before any injury in
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August of 2009. Dr. Schlesinger denied that he saw anything

objective, either in his examination or part of any studies that

related to a specific injury in August of 2009, either to the

claimant’s cervical or lumbar spine.   

Q    Okay.  Would the fact if he were unable to work be
related  to the pre-existing degenerative joint disease and
not any specific trauma that may or may not have occurred on
August of 2009? 

A    Correct. 

Q    Now, did you have an explanation for his problems at the
time that you saw him on November the 6th of 2009? 

A    Well, it does not appear I made a conclusion, no.

     Dr. Schlesinger agreed that epidural steroid injection that

performed on November 12, 2009, was ultimately related to the

claimant’s degenerative joint disease.  He also agreed that the use

of the TENS unit and the Med X protocol would have been to address

the degenerative joint disease or . 

     He testified:

Q    Sure.  I'm sorry.  Based upon your review today of Dr. 
Bates's notes in September and in October, before you actually
saw Mr. Layton, and the failure to mention any type of
cervical problems or problems with his upper extremities, does
that exclude them as being a part of any kind of traumatic
event or injury in August of 2009, in your opinion? 

A    It would make it very unlikely, unless he just forgot to
mention those to Dr. Bates. 

Q    Okay.  And that's not likely? 

A    I wouldn't think so. 

Q    Okay.  Did you find, based upon your physical examination
and notes on November 6th of 2009, any significant acute 
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physical abnormality? 

A    Other than the decreased range of motion, nothing. 

Q    And that was based upon Mr. Layton's subjective response
to moving? 

     A    Yes. 

     Q    Okay.  Doctor, has your testimony today been to a 
     reasonable degree of medical certainty? 

     A    Yes.

    Upon questioning by the claimant’s counsel, Dr. Schlesinger

testified:

Q    Okay.  Now, it's true that my client does have some 
degenerative disc disease in his low back.  Would you say that
the injury that he described to you, would it be consistent 
with an aggravation of the pre-existing degenerative joint 
disease? 

A    Well, clearly, I mean, all I have to do -- all I have to
go by is his history, and if the history is accurate, then the
work injury caused the onset of recurrent -- or the symptoms
of his lower back pain.  And, you know, but there's no
objective proof of that, but if the patient's history is
accurate, then I would agree that that was the case, that it
was an aggravation of his degenerative joint problems. 

Q    Now, this is the second time that you've had Mr. Layton
as a patient, of course I know you see lots of patients, but
has -- up until today, have you had any reason to disbelieve
Mr. Layton as an accurate historian? 

A    No.

    A review of the medical evidence of demonstrates that the

claimant saw Dr. Ron Bates on March 16, 2006 due a chief complaint

of neck pain and back pain.  He reported having been the restrained

front seat passenger of a 2005 Mercury Montigo, on March 2, 2006,

moving approximately 20 miles per hour, when it was hit from behind
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by an unknown Japanese vehicle moving at approximately 45 miles per

hour.  Since that time, the claimant had experienced neck and back

pain.  He also described pain radiating into the right arm. Dr.

Bates assessed the claimant with “cervical strain, thoracic strain,

lumbar strain, and allergic disease.”  

    An MRI of the cervical spine on March 21, 2006, with the

following impression:

1.  Posterior osteophyte of the right of midline at the C4-5
level compressing the spinal cord, flattening it anteriorly to
the right of the midline. There may be nerve root 

     encroachment at this level as well.

2. The C-7 level demonstrates a left-sided posterior
osteophyte with mild effacement of the thecal sac anterior of
the spinal cord to the left of midline.

    On September 6, 2006, Dr. Scott Schlesinger performed “1.

Anterior cervical decompression via partial corpectomy, C4-5.  2.

Anterior cervical fusion, C4-5.  3.  Allograft bone graft.”  The

claimant’s preoperative diagnosis was “Spinal stenosis, C4-5.”  His

postoperative diagnosis was “Spinal stenosis, C4-5, plus post

decompression instability.”

     Dr. Schlesinger released the claimant from further 

neurosurgical care on October 20, 2006.  At that time, he noted

that the claimant had done great from his anterior cervical

decompression and fusion at C4-5 level.  

    On October 4, 2007, and November 27, 2007, the claimant was

granted a refill on Ultracet, which is for pain, by Dr. Bates.   

He prescribed Tramadol for the claimant on January 24, 2008.  On
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March 24, 2008, he granted the claimant a prescription for Ultram.

     The claimant presented to Dr. Bates’ office for a yearly exam

on March 27, 2008.  His assessment was “ 1. Wellness exam.  2.  DJD

at multiple sites.”  According to this medical report, the

claimant’s only routine medicine at that time was Ultram.   

    On June 25, 2008, September 25, 2008, Dr. Bates granted the

claimant a prescription for Ultram, due to pain.

     The claimant requested on April 14, 2009 that Dr. Bates change

his Ultram to another pain medication.  Therefore he was given a

trial of Darvocet.  At that time, he assessed the claimant, “1.

Wellness exam.  2. DJD at multiple sites.”

     Dr. Bates granted the claimant a prescription for Darvocet on

June 17, 2009.

     On September 14, 2009, the claimant presented to Dr. Bates due

to lumbar back pain.  Dr. Bates wrote, ...”He states it began

approximately three week ago when he lifted a jug of water at

Marcella Springs.  He denies any radiation of the pain.  He denies

any other complaints.”  At that time, the claimant was assessed

with “lumbar back pain.”

    An MRI of the lumbar spine was performed on October 7, 2009,

with the following conclusion:

1.  Small annular tears at the L1-2 and L-3 levels without
dominant compressive arthropathy.
2.   Minimal disc displacement and mild facet arthropathy and
capsulosynovitis results in mild foraminal stenosis and
abutement of the exiting left L5 nerve.
3.  Please see report for other pertinent findings.
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     The claimant presented to Dr. Bates on October 12, 2009 with

a chief complaint of persistent lumbar back pain.  Dr. Bates wrote,

“He denied any other complaints.”  At that time, the claimant was

assessed with, “Lumbar back pain,” and referred for a neurosurgical

consultation.”  Dr. Bates directed the claimant to stay off work

until seen by neurosurgery.

     On November 6, 2009, the claimant was seen by Dr. Schlesinger

in consultation due to a chief complaint of “lower back pain.”  He

wrote, in pertinent part, the following to Dr. Bates:

History of the Present Illness: This 49-year old male comes
with a chief complaint of lower back pain.  This started with
an injury at work on 08/24/09.  He also has some intermittent
pains, numbness and tingling down the right leg.  Also, when
he did this, he started also having numbness and tingling in
the right arm.  This is shooting electric-like pain.  This all
started with the work accident.  I did C4-5 ACF surgery on his
neck in 2006.  He did well after that until now.

Dr. Schlesinger noted that there was no tenderness of palpation of

the posterior cervical and lumbar-sacral spine and paraspinal

regions.  He wrote:

MEDICAL DECISION MAKING

Interpretation of Data: MRI scan of the lumbar spine shows
degenerative changes.  No evidence of disc herniation, neural
compression, spinal stenosis or foraminal stenosis.  I have
personally reviewed the actual images of the lumbar spine.  I
have requested and reviewed the radiologist’s report, and
basically agree with their findings.

The decision was made to obtain plain x-rays of the cervical
and lumbar spine.  The cervical study shows good fusion
changes at C4-5 and some degenerative changes at C5-6 and C6-
7.  No instability on flexion/extension views.  The plain x-
rays on the lumbar spine show degenerative changes only.  No.
fracture, dislocation or instability seen. 
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A decision was made to request the patient’s medical records
from your office.  I will review these when we have received
them.

Impression/Plan/Discussion:
We will get an MRI scan of the cervical spine and see him
back.

  
For the lumbar symptoms, we will try lumbar epidural
injections, post-injection therapy, protocol, MEDX protocol,
and get him a TENS unit.  I will also start him some Neurontin
and give him some pain medication. 

        
     On November 12, 2009, Dr. Schlesinger wrote, “Diagnosis: 

Lumbar DDJ/LESI.”  The claimant underwent an epidural steroid

injection at L5-S1, which was performed by Dr. Schlesinger.  At

that time, the claimant had a preoperative and postoperative

diagnosis of “Lumbar disc displacement.”

     Also on November 12, 2009, the claimant underwent an MRI of

the cervical spine without contrast, with the following conclusion:

1.  Complete bony block fusion at the C4-5 level; however,
there is shallow posterior spondylotic ridging most pronounced
in the biforaminal positions resulting in mild left and mild
to moderate right-sided exiting neural foraminal stenosis.
2.  Shallow mixed biforaminal protrusion and uncovertebral
hypertrophic degenerative change at the C3-4 level contribute
to moderate bilateral exiting neural foraminal stenosis with
abutment of bilateral exiting C4 nerves with possible mild
compression.
3.  Mixed broad-based displacement and superimposed small soft
central protrusion at the C5-6 level contribute to mild
compression of the exiting right C6 nerve.
4. Mixed biforaminal protrusions and a small central
protrusion in the leftward orientation C6-7 level result in
mild compression of the exiting right C7 nerve.  Please see
report for level-by-level description.      

                       
                          ADJUDICATION 
   
      An aggravation is a new injury resulting from an independent
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incident.  Farmland Ins. Co. v. DuBois, 54 Ark. App. 141, 923

S.W.2d 883 (1996).  An aggravation, being a new injury with an

independent cause, must meet the requirements for a compensable

injury. Ford v. Chemipulp Process, Inc., 63 Ark. App. 260, 977

S.W.2d 5 (1998). A temporary aggravation of a pre-existing

condition can be a compensable injury.  Gansky v. Hi-Tech Eng'g,

325 Ark. 163, 924 S.W.2d 790 (1996), citing Curry v. Franklin

Elec., 32 Ark. App. 168, 798 S.W.2d 130 (1990).

     Arkansas Code Ann. §11-9-102(4)(A) defines "compensable

injury" as:

     (i) An accidental injury causing internal or external
      physical harm to the body or accidental injury to
      prosthetic appliances, including eyeglasses, contact
      lenses, or hearing aids, arising out of and in the
      course of employment and which requires medical
      services or results in disability or death.  An injury
      is "accidental" only if it is caused by a specific
      incident and is identifiable by time and place of
      occurrence[.]     

     A compensable injury must be established by medical 

evidence supported by objective findings.  Ark. Code Ann. §11-9-

102(4)(D).  “Objective findings” are those findings which cannot

come under the voluntary control of the patient.  Ark. Code Ann. 

§11-9-102(16)(A)(i).

     The claimant must prove by a preponderance of the evidence 

that he sustained a compensable injury. Ark. Code Ann.§

11-9-102(4)(E)(i).  Preponderance of the evidence means the 

evidence having greater weight or convincing force.  Smith v.

Magnet Cove Barium Corp., 212 Ark. 491, 206 S.W.2d 442 (1947).
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      The instant claimant contends that he sustained a compensable

injury to his neck and back (an aggravation of pre-existing

conditions) as a result of a lifting event while working with the

respondent-employer, on August 24, 2009.

      Regarding the claimant’s assertion of a neck injury, based on

my review of the evidence, the claimant has failed to prove by a

preponderance of the credible evidence that he sustained a

compensable neck injury, while in the course and scope of his

employment with the respondent-employer on August 24, 2009.

Additionally, the claimant has failed to establish a causal

connection between the cervical abnormalities identified in the MRI

of November 12, 2009, and the lifting incident at work on August

24, 2009.       

     The claimant’s testimony and the medical evidence of record

demonstrate that he sustained a neck injury in a motor vehicle

accident on March 2, 2006.  As a result of the accident, the 

claimant underwent anterior cervical decompression and fusion at

the C4-C5 level with Dr. Schlesinger on September 6, 2006.  

     Subsequently, the claimant experienced neck and right arm

symptoms, for which he sought pain medications from his family

physician, Dr Bates.  The evidence shows that the claimant sought

pain medication from Dr. Bates beginning in 2007, and continued to

do so as late as June 17, 2009.  The evidence also demonstrates

that the claimant has significant pre-existing degenerative
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problems in his neck that are completely unrelated to the August

2009 event.  

      In fact, the claimant testified that the pain medication 

that he sought from Dr. Bates prior to the August event, was mainly

for his neck.  His testimony demonstrates that in addition to neck

pain, his right arm would go numb.  These symptoms are very similar

to those symptoms that he complained of after the August event.  

      Although the claimant sought medical treatment from Dr. 

Bates on September 14, 2009 and October 12, 2009, for this August

2009 event, he made absolutely no mention of any symptoms relating

to his neck as a result of the lifting incident. In fact, these

reports specifically state that the claimant had no other

complaints, except for lumbar pain. 

      Here, the claimant did not make any medically documented

complaint of a possible neck injury until November 6, 2009, almost

some 11 weeks after the August 24, 2009 incident.

       It appears that Dr. Schlesinger’s deposition testimony and

medical notes do not demonstrate that he reviewed/opined regarding

the MRI of the cervical spine, which was performed on November 12,

2009.   Nonetheless, he opined that his physical examination of the

claimant did not elicit any tenderness or muscle spasms of the

cervical spine.  He also opined that x-rays of the cervical spine

revealed only degenerative changes.         

      In light of all the foregoing, it would require an 
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impermissible degree of speculation and conjecture to conclude that

the claimant’s current neck complaints are related to the event of

August 24, 2009.  Conjecture and speculation, even if plausible,

cannot take the place of proof.  Dena Construction Co. v. Herndon,

264 Ark. 791, 575 S.W. 2d 155 (1979).  Hence, the claimant has

failed to established by the preponderance of the evidence he

sustained a compensable neck injury while working for the

respondent-employer.   

    With respect to the claimant’s alleged back injury, the

claimant has failed to satisfy the objective-medical-findings

requirement.  Hence, the record does not contain any medical

evidence supported by objective findings that the claimant

sustained a trauma injury to his back.  Specifically, during his

deposition testimony, Dr. Schlesinger opined within a reasonable

degree of medical certainty that all of the findings of the MRI and

x-rays of the lumbar spine were degenerative in nature, which would

have pre-existed the August 24, 2009 event.  He also opined that

during his examination of the claimant, no muscle spasms or

tenderness of the lumbar spine was revealed.

     Additionally, there are no objective findings of a trauma

aggravation/injury (to the back), in any of Dr. Bates’ reports or

any other medical report of record. 

    The evidence further demonstrates that the claimant had

suffered from chronic back pain since his 2006 motor vehicle

accident.  His testimony demonstrates that the pain medications
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that he sought from Dr. Bates prior to the August event were due in

part, to back-related symptoms.

       In sum, the claimant has failed to provide medical evidence

supported by measurable objective findings establishing a specific

incident aggravation/injury to his lumbar spine on August 24, 2009.

       Under these circumstances, based on the record before me, 

I  find that the claimant failed to prove by a preponderance of the

evidence all of the statutory elements of compensability, for a

compensable aggravation/injury to his back.   

       As such, this claim must be, and is hereby respectfully 

denied and dismissed in its entirety.  Accordingly, the remaining

issues have been rendered moot and not discussed herein this

opinion.

             FINDINGS OF FACT AND CONCLUSIONS OF LAW 

     On the basis of the record as a whole, I make the following

findings of fact and conclusions of law in accordance with Ark.

Code Ann. §11-9-704.

      1.  The Arkansas Workers’ Compensation Commission has       
         jurisdiction of the within claim.

     2.  The employee-employer-insurance carrier relationship 
         existed at all relevant times, including August 24, 
         2009.

3.  The claimant’s average weekly wage at the time of his   
         alleged injury was $400.00, which entitles him to a 
         weekly temporary total disability rate of $267.00, and a
         permanent partial disability rate of $200.00.

     4.  The respondents paid some benefits paid for the         
         claimant’s back condition.  However, after taking Dr. 
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         Scott Schlesinger’s deposition, the respondents 
         controverted this claim in its entirety.

5.  The claimant failed to prove by a preponderance of the  
    credible evidence that he sustained a compensable 

         aggravation injury to his neck or back during and in 
          the course of his employment with the respondent-employer
         on August 24, 2009.

6.  All issues not litigated herein are reserved under the  
    Arkansas Workers’ Compensation Act. 

 
                                           ORDER

     For the reasons discussed herein this Opinion, this claim 

must be, and hereby is, respectfully denied.

     All issues not addressed herein are expressly reserved 

under the Act.

     IT IS SO ORDERED.

        

                                 __________________________
        CHANDRA HICKS

Administrative Law Judge

 
    

    


