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Little Rock, Arkansas.

Respondent No. 2 represented by CHRISTY KING, Attorney, Little
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STATEMENT OF THE CASE

On June 3, 2010, the above captioned claim came on for a

hearing at Fort Smith, Arkansas.   A pre-hearing conference was

conducted on March 24, 2010, and a pre-hearing order was filed on

April 15, 2010.   A copy of the pre-hearing order has been marked

Commission's Exhibit No. 1 and made a part of the record without

objection.

At the pre-hearing conference the parties agreed to the

following stipulations:

1. The Arkansas Workers' Compensation Commission has

jurisdiction of this claim.

2. On all pertinent dates, the relationship of employee-

employer-carrier existed between the parties.
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3. The prior opinions are res judicata and the law of this

case.

By agreement of the parties the issues to litigate are limited

to the following:

1. Claimant’s right to have his current home made handicap

accessible at the expense of the respondents.

2. Attorney’s fees.

Claimant’s contentions are:

“The Claimant, Michael C. Knauls, contends
that he suffered a compensable injury arising
out of and in the course of his employment
with the Respondent.  On November 1, 2001,
Michael C. Knauls was in the course and scope
of his employment when steel pipes fell from a
trailer, falling on the Claimant, causing a
severe (complete) spinal cord injury, injuries
to both legs, left shoulder, and a traumatic
brain injury.  Michael C. Knauls has been
unable to work due to the injury since
November 1, 2001, and is seeking permanent
total disability benefits.  By letter dated
January 13, 2010, Claimant made a request and
demand for the reimbursement of out-of-pocket
expenses incurred by Claimant in making the
necessary modifications to his home to make
the same wheelchair accessible.  In addition,
Claimant submitted a bid for necessary repairs
to Claimant’s home, to include widening the
doorway to Claimant’s bathroom for wheelchair
accessibility.  As of the date of filing,
Respondent has failed to respond to those
requests.”

Respondents No. 1's contentions are:

“Claimant has made a request to Respondents
No. 1 for modifications and repairs to his
current residence.  Claimant, however, did not
seek approval prior to these alterations and
repairs in order to allow Respondents No. 1 to
determine their reasonableness.  Respondents
No. 1 have also already provided these
modifications and repairs to Claimant at his
previous home, and Claimant allowed that
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residence to be foreclosed upon.  It is the
contention that requiring the Respondents No.
1 to pay the same expenses more than once
would be unreasonable.  Respondents No. 1
reserve the right to assert additional
contentions as may become known through
discovery.”

Respondent No. 2 has not filed any contentions.

The claimant in this matter is a forty-eight-year-old male who

sustained a work related injury while employed by the respondent

that left him as a complete paraplegic.  The claimant must now, as

a result of his compensable injury, use a wheelchair.  The central

question before this Commission is whether the respondents should

be responsible for making the claimant’s current home handicap

accessible.

In April 2002 the respondent made reasonable and necessary

house modifications to the claimant’s former home.  The respondents

paid approximately $20,000 for those reasonable and necessary house

modifications.  Those house modifications included a wheelchair

ramp so that the claimant may gain ingress and egress to and from

his home and also a handicap accessible bathroom.  Sometime between

late 2007 and February 2008 a foreclosure was brought against the

claimant’s home which had been modified by the respondents.  The

claimant was under order to vacate that home on April 2, 2008.  The

claimant now resides in a home that he rents.  It is this home that

the claimant has requested the handicap accessible modifications be

made.

At the time of the hearing in this matter, the claimant had

previously hired a contractor to build a wheelchair ramp to allow
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ingress and egress at his current home.  This modification was paid

for by the claimant and he now requests that the respondents

reimburse him for this modification.  The claimant also hired the

same contractor to provide some minor modifications to the bathroom

facility in his current residence.   He also requested that this

modification expense be reimbursed to him by the respondents.

However, the claimant has also requested additional modifications

to the bathroom area that he was unable to pay for himself.

In asking for these modifications, the claimant relied on Ark.

Code Ann. §11-9-508(a) which provides:

“The employer shall promptly provide for an
injured employee such medical, surgical,
hospital, chiropractic, optometric, podiatric,
and nursing services and medicine, crutches,
ambulatory devises, artificial limbs, eye
glasses, contact lenses, hearing aids, and
other apparatus as may be reasonably necessary
in connection with the injury received by the
employee.”

The question becomes, is the handicap modification to the

claimant’s current home reasonable and necessary apparatus.  The

respondents argue that it is not because they have previously

provided modifications to the claimant’s former home.  They argue

that to require them to again modify a home is unreasonable.  I

disagree, the claimant moved from his former home not by choice but

due to a foreclosure on the home.  The removal from that home was

ordered by a court.  It is certainly reasonable that he left that

residence to find a new location to live.

The claimant now resides in a rented home.  The respondents

argue that it is unreasonable to require them to make modifications
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to a home that the claimant resides in but does not own.  They

argue that he could leave the rent house at anytime leaving the

modifications behind.  This argument is also flawed in that if the

claimant owned the home instead of renting it he could sell the

home and leave the modifications behind as well.

The respondents also argued that the claimant has not provided

any evidence that the landlord would allow modifications on the

home the claimant is renting.  The claimant has already performed

the wheelchair modifications and some modifications to the

bathroom.  The claimant has remained in the home since those

modifications with no apparent problems from the landlord due to

the modifications.

Respondents also argue that the claimant knew of his

limitations when he rented the home and should have found a home to

rent that was already modified for handicapped accessibility.  They

argue that the claimant could have found a house that met the

claimant’s needs in the Fort Smith area.  However, they offer no

evidence regarding the availability of handicap accessible homes in

the Fort Smith area or any evidence as to additional costs for

renting such a home.  I give little weight to this argument.

Finally, the respondents argue that requiring the respondents

to pay for modifications to the claimant’s home would be a slippery

slope.  They contend that he could move whenever he pleases and

modify his home at the expense of the respondent.  I disagree in

that each modification must meet the reasonably necessary

threshold.  If the claimant were to move twenty times in a given
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year and ask for modifications to his home each time, that would

certainly be unreasonable.  However, here he has moved one time

with a request for modifications from the respondents since the

original modifications were done in 2002.  That move was due to his

home being foreclosed on and him being court ordered from his home.

I find that the wheelchair ramp modifications and handicap

accessible bathroom modifications are both reasonable and necessary

due to the claimant’s current condition.

The Commission ordered the claimant to file a brief associated

with this case within ten days of the conclusion of the hearing.

The respondents were ordered to respond to that brief.  The

claimant was not timely in his brief but did file a belated brief.

The respondent has asked the Commission to dismiss this matter due

to the claimant’s belated filing of a brief.  I find no basis for

dismissing the matter as requested by the respondents and deny

their request to dismiss.

The respondents also requested a credit for the previous

modifications that were previously done to the claimant’s prior

home.  This request was made by the respondents in a reply to the

claimant’s brief.  The respondents did not make this request at the

time of the pre-hearing conference or at the time of the hearing in

this matter.  However, I have considered the request for a credit

and find no basis in law for the granting of a credit in this

matter.

The claimant has also requested an attorney’s fee in this

matter.  Ark. Code Ann. §11-9-715(a)(B)(ii) states:
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“The fees shall be allowed only on the amount
of compensation for indemnity benefits
controverted and awarded.”

The benefits requested by the claimant, controverted by the

respondents and awarded by the Commission in this matter are not

indemnity benefits.  As such, the respondents are not required to

pay an attorney’s fee in this matter.

From a review of the record as a whole, to include medical

reports, documents, and other matters properly before the

Commission, and having had an opportunity to hear the testimony of

the witness and to observe his demeanor, the following findings of

fact and conclusions of law are made in accordance with A.C.A. §11-

9-704:

FINDINGS OF FACT & CONCLUSIONS OF LAW

1. The stipulations agreed to by the parties at the pre-

hearing conference conducted on March 24, 2010, and contained in a

pre-hearing order filed April 15, 2010, are hereby accepted as

fact.

2. The claimant has proven by a preponderance of the evidence

that the requested wheelchair ramp and handicap accessible bathroom

modifications are reasonable and necessary.

3. The claimant failed to prove by a preponderance of the

evidence that the respondents should be required to pay an

attorney’s fee in this matter.

4. The respondents failed to prove by a preponderance of the

evidence that they are entitled to a credit for the modifications

done on the claimant’s prior residence.



8

ORDER

The respondents shall reimburse the claimant for the expenses

associated with the construction of the wheelchair ramp at his

current residence.

The respondents shall reimburse the claimant for the

modifications already made to the bathroom.  The respondents shall

also hire a licenced contractor to make modifications to the

bathroom in the home making it handicap accessible.  These

modifications shall be done within the local building codes

regarding handicap accessible bathrooms.

The respondents shall also hire a contractor to make certain

that the wheelchair ramp modification is within local building

code.  If it is not, the respondents shall be responsible for the

cost of bringing it into compliance.

IT IS SO ORDERED.

_________________________
     ERIC PAUL WELLS
 ADMINISTRATIVE LAW JUDGE


