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Claimant represented by Mr. Gary Davis, Attorney at Law, Little Rock, Arkansas.
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STATEMENT OF THE CASE

On April 21, 2010, the above-captioned claim was heard in Conway, Arkansas.  A

prehearing conference took place on January 25, 2010.  A prehearing order entered that

same day pursuant to the conference was admitted without objection as Commission

Exhibit 1.  At the hearing, the parties confirmed that the stipulations, issues, and respective

contentions, as amended, were properly set forth in the order.

Stipulations

At the hearing, the parties discussed the stipulations set forth in Commission Exhibit

1.  They are the following three, which I accept:

1. The Arkansas Workers’ Compensation Commission has jurisdiction over this

claim.
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2. The employee/employer/carrier relationship existed on or about March 16,

2009.

3. Claimant was notified on April 3, 2009 that his claim was being controverted

and only his initial medical treatment would be paid by Respondents.

Issues

At the hearing, the parties discussed the issues set forth in Commission Exhibit 1.

They are the following:

1. Whether Claimant sustained a compensable injury.

2. Whether Claimant is entitled to temporary total disability benefits.

3. Whether Claimant is entitled to reasonable and necessary medical

treatment.

4. Whether Claimant is entitled to a controverted attorney’s fee.

All other issues were reserved.

Contentions

The respective contentions of the parties are as follows:

Claimant:

1. Claimant contends that he sustained compensable injuries to his right

shoulder, right arm and right hand March 16, 2009.  Claimant has been

under active medical treatment since that time and has not worked.  He

claims temporary disability beginning with the date of the injury and

continuing to a date yet to be determined.

2. This matter has been entirely controverted for purposes of attorney’s fees.
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Respondents:

1. Claimant cannot meet his burden of proof that he sustained an injury arising

out of and in the course and scope of his employment of Red Rock Oil Field

Hauling on March 16, 2009.  Respondents assert that any complaints the

Claimant may have are due to the Claimant’s pre-existing condition or

factors other than his work at Red Rock Oil Field Hauling.

2. Respondents reserve the right to assert additional contentions as may

become known through discovery.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

After reviewing the record as a whole, including medical reports, documents, and

other matters properly before the Commission, and having had an opportunity to hear the

testimony of the hearing witnesses and to observe their demeanor, I hereby make the

following findings of fact and conclusions of law in accordance with Ark. Code Ann. § 11-9-

704 (Repl. 2002):

1. The Arkansas Workers’ Compensation Commission has jurisdiction over this

claim.

2. The stipulations set forth above are reasonable and are hereby accepted.

3. Claimant’s Proffered Exhibit 2 will be admitted into evidence and given due

weight.

4. Claimant has proven by a preponderance of the evidence that he sustained

a compensable injury to his right shoulder in the form of a contusion.
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5. Claimant has failed to prove by a preponderance of the evidence that he

sustained a compensable injury to his right arm or hand, or to his right

shoulder in the form of a rotator cuff tear.

6. Claimant has failed to prove by a preponderance of the evidence that he is

entitled to temporary total disability benefits.

7. Claimant has proven by a preponderance of the evidence that the treatment

he underwent for his right shoulder contusion was reasonable and

necessary.

8. Claimant has failed to prove by a preponderance of the evidence that the

balance of his treatment was reasonable and necessary.

9. Claimant has failed to prove by a preponderance of the evidence that he is

entitled to a controverted attorney’s fee.

PRELIMINARY RULINGS

Admission of Claimant’s Proffered Exhibit 2

While cross-examining Claimant, Respondents’ counsel asked him if he was

terminated from Respondent Red Rock Oil Field Hauling, LLC (hereinafter “Red Rock”)

because he failed to submit to a urine drug screen after his alleged work-related injury.

Claimant denied that this was the case.  On redirect, he testified that when he challenged

the denial of unemployment benefits following his termination from Red Rock, the hearing

officer for the Arkansas Appeals Tribunal found that he did not refuse such a test, but

instead was unable to provide a sample when asked by the physician and was instructed

to return the following Monday.  Claimant moved to introduce the decision and a
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corresponding cover letter.  Respondents’ counsel objected, stating that it was irrelevant

whether the exhibit had been sent to Respondents, and that counsel had listened to the

hearing presaging the decision, because these documents were not identified by Claimant

as potential exhibits and provided to Respondents’ counsel at least seven days prior to the

hearing, as provided by my prehearing order.  Moreover, Respondents asserted that the

hearing officer’s decision was irrelevant to the instant proceeding.  Claimant’s response

to this was that Respondents had “opened the door” to this matter during their cross-

examination.  I took the question under advisement and permitted the exhibit to be

proffered.

The prehearing order in this case, Commission Exhibit 1, provides in pertinent part:

Exhibits and the identity of witnesses must be exchanged at least seven (7)
days prior to the hearing.  All depositions must be completed prior to the
hearing.  Medical reports must be exchanged at least seven (7) days prior
to the hearing pursuant to Ark. Code Ann. § 11-9-705(c)(2)(A).  Evidence not
disclosed in compliance with this Order shall not be considered as evidence
unless prior permission of the Commission is obtained and for good cause
shown.

In Coleman v. Pro Transportation, Inc., 97 Ark. App. 338, 249 S.W.3d 149 (2007),

the Arkansas Court of Appeals held that the appropriate standard to apply concerning the

admission of non-medical evidence with respect to the seven-day deadline is Ark. Code

Ann. § 11-9-705(a)(1) (Supp. 2009), which reads:

In making an investigation or inquiry or conducting a hearing, the Workers’
Compensation Commission shall not be bound by technical or statutory rules
of evidence or by technical or statutory rules of procedure, except as
provided by this chapter, but may make such investigation or inquiry, or
conduct the hearing, in a manner that will best ascertain the rights of the
parties.
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I have the discretion to admit or exclude this evidence, per Coleman; and after

consideration of the above standard, I find that admission of the proffered exhibit will help

to “best ascertain the rights of the parties.”  It will thus be admitted and given due weight.

In reaching this decision, I also have taken note of the fact that his evidence was

offered to rebut a point raised by Respondents in their cross-examination of Claimant:  that

he was terminated for failing to submit to drug testing.  Hence, it is entitled to admission,

regardless of the seven-day deadline, for that purpose.  Bryant v. Staffmark, Inc., 76 Ark.

App. 64, 61 S.W.3d 856 (2001).  The Commission has a “great deal of latitude in

evidentiary matters.”  Id.

CASE IN CHIEF

Summary of Evidence

The witnesses at the hearing were Claimant, Chris Wagoner, David Cliff and Brian

Scott Smith.  William Ables and Dr. Brian Nichol testified via deposition.

In addition to the prehearing order discussed above, the exhibits admitted into

evidence in this case consist of Claimant’s Exhibit 1, a compilation of his medical records,

consisting of one index page and 26 numbered pages thereafter; Claimant’s Exhibit 2, the

August 3, 2009 decision of the Arkansas Appeal Tribunal in Claimant’s claim for

unemployment benefits, plus related correspondence, consisting of three pages; Claimant

Exhibit 3, a copy of the employee handbook of Respondent Red Rock, consisting of 11

numbered pages; Claimant’s Exhibit 4, a copy of Red Rock’s Alcohol and Controlled

Substances Testing Policy, consisting of nine numbered pages; Respondents’ Exhibit 1,

another compilation of Claimant’s medical records, consisting of a 19-page abstract, an
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eight-page index, and 366 numbered pages thereafter; Joint Exhibit 1, the transcript of the

deposition of William Ables taken March 30, 2010, consisting of seven numbered pages;

and Joint Exhibit 2, the transcript of the deposition of Dr. Brian Nichol taken March 30,

2010, consisting of 31 numbered pages plus 11 pages of exhibits.

Testimony-Hearing

Richard King.  Claimant testified that he is 47 years old, has taken some college

courses, and served in the military.  He described his job at Respondent Red Rock as

being “a swamper for a gin pole truck.”  In this position, Claimant worked on the ground

behind a truck containing poles, chains and cables, helping to load and unload heavy

pieces of gas well drilling equipment.  He described the process as follows:

There’s, I think, they’re inch and a quarter inch and a half cables that hang
off the back of these poles and then we attach other cables and chains to
use to connect to big pieces of equipment that we load on the trailers.  In
many cases, you have to throw it over the piece of equipment to be able to
attach it to two sides.  You know, once it’s on the trailer, we have to throw
chains across them to tether them down to the trailer to make sure the load
is secure.

In recounting the incident where he was allegedly injured, Claimant testified:

We were on the new end of Nomac 33, that was the rig number, and the new
end being the new location where they were moving the rig.  We were
unloading what we call putts, the smaller items which you don’t use the
heavy haul trucks to pull are on the back of a loader trailer, which is a ramp
trailer that they use to haul the forklifts.  We were backing up to a big steel
filter box to attach onto it to pick it up to set it in the location it needed to go.
I was walking up the back of the trailer, the ramp area of it.  There was oil-
based mud on the back of this trailer from the stuff that had been loaded on
there and I slipped in the oil-based mud, fell forward into the corner of the
filter box.

He described the trailer as having ramps on the rear for loading forklifts on it.  Past the

ramps was the filter box.
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According to Claimant, he reported the incident to the driver and to David Cliff, the

on-site manager.  After he related to Cliff his belief that he had injured his shoulder, Cliff

told him that he would get with him after he finished setting up a ramp.  Claimant returned

to his duties and worked five or six more hours.  He stated that during this period, his

shoulder “was burning, starting to tighten up pretty good.”

The next three days, he was scheduled to be off work.  During this period, he did

not speak with anyone from Respondent Red Rock.  On the second day of his time off, he

went to his primary care physician, Dr. Randall Bowlin, for a previously-scheduled

appointment.  Bowlin referred Claimant to Dr. Benjamin Dodge, an orthopedic surgeon.

While en route to Dodge’s office the day after the Dodge visit, Claimant received a call

from Teresa, the office manager for Red Rock.  She asked Claimant if he had been injured

on the job.  When he answered in the affirmative, she instructed him to return home and

wait for a call to send him to the company doctor.  She contacted him again later that day

and sent him to Dr. Gil Johnson.  He saw Johnson that same day.

Claimant stated that what he related to Dr. Johnson is the same as his hearing

testimony.  He denied having any pre-existing problems with his right shoulder, but

testified that his left shoulder had bothered him for some time at that point due to a fall at

home, and that he had received injections for it every three months from Dr. Brian Nichol.

After seeing Johnson, Claimant returned to Dr. Dodge and underwent rotator cuff

repair surgery on April 14, 2009–roughly a month after the alleged fall on the trailer.

Claimant testified that he told Dodge of his previous left shoulder problems.  He was

terminated on March 22, 2009, and that he was off work and in pain during the period
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leading up to the surgery.  Following the procedure, he underwent physical therapy but

was unable to complete it because his private insurance benefits ran out.  However, he still

takes pain medication when needed.

He obtained a light duty release from his doctor so that he could file for

unemployment benefits or find some type of job.  Claimant filed for unemployment benefits,

but Red Rock opposed it.  Following a hearing, he was awarded the benefits.  However,

prior to receiving his first check, he found work as a telemarketer, making $150.00 per

week on average.  His testimony was that this has been his only job since leaving Red

Rock.

When questioned by Respondents, Claimant stated that he is 6'2" and weighs 330

pounds.  He testified that his fall in the trailer occurred on March 16, 2009 at around 3:00

p.m.  After the incident, he continued working until around 10:30 p.m., first unloading the

rest of the trailers and then stacking 2x4s between layers of pipe.  He did nothing about

his shoulder the first two days, and then on the third he brought it up with his family

physician, Dr. Dodge, in the course of a previously-scheduled check-up.  Claimant

admitted that the notes of that visit reflect that he described his shoulder pain as beginning

five weeks before and being apparently due to heavy lifting.  When asked about his visit

to Dr. Johnson, he denied that he refused a drug screen.  The note also reflects that

Johnson permitted him to return to light duty with a 20-pound lifting restriction.  With

respect to the language of the note stating that Claimant told Johnson that he was going

to pursue the matter as a private claim, as opposed to a workers’ compensation claim,
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because the shoulder pain began prior to the fall, Claimant denied making such a

statement.  He was terminated for failing to submit to a drug screen.

Claimant again testified that he had no right shoulder problems before March 16,

2009.  He did not recall seeking treatment at the Veterans Administration Hospital

(hereinafter “VA”) on July 7, 2008 for right shoulder pain.  When shown the record of the

visit, he stated that he went to the doctor because of chest pains, and that the pain in the

shoulder was not muscular in nature.  A fall at home in 2007 or 2008 hurt his left shoulder,

and an automobile accident caused injury to his hip and lower back.  On May 4, 2009, he

sought treatment at the VA for his right hand after injuring it while changing a tire.

With respect to his unemployment benefits application, Claimant admitted that he

did not draw benefits after applying because he had been found to have fraudulently drawn

benefits for eight weeks in 2008 while still working.

In describing his alleged fall, Claimant stated that he was walking at a normal pace

up the ramp.  When he fell forward, his right hand came into contact with the filter box.

The side of his hard hat and, finally, his shoulder struck the box as well.  When asked why

he continued working, he responded:  “I had no way to leave.”

Under further questioning from his counsel, Claimant denied refusing a drug screen.

He testified that when told of the need for the test, he asked for something to drink and a

few minutes in order to give a urine sample.  The nurse instructed him to return on

Monday.  When Claimant did so, he was informed that it was no longer necessary because

he had been terminated.  He offered to take the test anyway and have it billed to his

private insurance.  Claimant told this story to the Arkansas Appeals Tribunal in appealing



King - Claim No. F902977 11

the denial of unemployment benefits, and he was awarded benefits because it was

determined that he had not violated any company policy.

Claimant testified that he had previously sought treatment at the VA and that he had

had a number of health problems.  But he denied ever having a torn right rotator cuff prior

to the alleged fall.

When questioned further by Respondents, Claimant surmised that Dr. Dodge in

relating the five-week history of shoulder pain was mistakenly referring to his left shoulder

instead of the right.  Claimant admitted that he has been convicted of a felony.

Under questioning from me, Claimant testified that he also injured his hand when

it struck the filter box.  His arm was not hit.  He has not undergone any treatment on his

hand.  Claimant’s testimony was that he told Dr. Bowlin about his left shoulder problems.

Lifting bothered it.

Chris Wagoner.  Called by Claimant, Wagoner testified that he was formerly

employed with Red Rock, and worked with Claimant.  He stated:  “[Claimant] worked

behind me whenever I operated a gin truck there.”  With respect to the alleged incident on

March 16, 2009, Wagoner testimony was as follows:

Q.  Tell us–tell Judge Fine what you know about that circumstance.

A.  Well, it was late in the evening or early nighttime and we was [sic]
unloading a truck.  To the best of my knowledge, it was a forklift truck, but
it didn’t have a forklift on it.  We loaded a lot of just miscellaneous junk on
it and we was [sic] unloading it.  It come from the old end and he was–I was
backed up to it and he was hooking my cables up to it and he was walking
up that and there was a filter box.  It’s about that tall [indicating}.

Q.  You’re showing us something about five feet tall?

A.  Yeah, yes, sir.  It’s about that tall and about–
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Q.  About three feet wide?

A.  About shoulder high, I mean, and you go up that dovetail and he slipped
and fell into that box with his shoulder and that’s really all that I seen.  And
he come back and told me that he’d got hurt and he–

Q.  Was that immediately?

A.  Yes, sir.

Q.  Okay.

A.  Yes, sir.  I seen it.  I got out of the truck and asked him and he went over
and seen David Cliff.  That was our pusher or foreman.  And he went over
and told him and it hurt him the rest of the night, I mean, he wasn’t a hundred
percent the rest of the night, but he still had–still had a job to do.  He still
hooked up stuff for me, but he had another swamper there that was helping
him hook up stuff too.  And we went home, it was late that night.  And if I
remember right, I don’t believe he come in the next day.

Q.  Okay.

A.  But I–that’s the best of my memory.  I couldn’t tell you if he did or not the
next day, but I now that–I know the following week after that, he wasn’t there.

Claimant complained that he had hurt his right shoulder, and was holding it.  According to

Wagoner, reporting the incident to Cliff was all that was required.  Cliff, in turn, was

supposed to notify Jeff Aycock, the truck manager and safety person.

Under questioning from Respondents, Wagoner stated that the filter box was

shoulder-height to Claimant, and that he saw Claimant strike it only with his shoulder.

Neither his head nor his hand hit the box, and he did not fall all the way to the ground.  At

the time Wagoner witnessed this through the back window of his truck, the area was

brightly lit, and Claimant was about 25 to 30 feet away from him.

When questioned by me, Wagoner testified that he knew that Claimant was having

trouble with his right arm after the alleged fall because he was unable to keep his lines
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straight or tight as he normally would.  He was using his left hand instead to hook up

things.  Wagoner believed that he had a good view of the alleged incident.

David Cliff.  Called by Respondents, Cliff testified that he has been employed with

Red Rock for approximately two years.  In March 2009, he was a truck pusher, and was

charged with overseeing trucks.  He testified that Red Rock’s business is to “tear the rigs

down, take them to a new location and set them up and get them ready for drilling.”  Cliff

supervised Claimant at Red Rock.

His testimony was that on March 16, 2009, Claimant  “told me he had bumped his

shoulder and he just wanted to let me know in case something came of it and after that he

went back to work.”  Claimant did not tell him that he needed treatment at that point in time,

and finished his shift.  Cliff stated that Claimant worked an additional three and one-half

to four hours that day, and that he did not see grimacing in pain or holding his shoulder.

In fact, his testimony was that performed “fine”–chaining the loads down.  Claimant never

returned to him that evening and reported that he was hurting or having shoulder

problems.  Based on his observation, Cliff did not believe Claimant had been injured.  He

testified that, nonetheless, he informed Aycock what Claimant had reported.

According to Cliff, the chains that were used weigh around 30 pounds each.  The

filter box Claimant allegedly struck is approximately four feet tall and four feet wide, and

is made of steel.

Under questioning from Claimant, Cliff stated that based on what he observed and

was told, he only believed that Claimant had “bumped” his shoulder.  Because of this, he

did not tell Aycock of the alleged incident until later.  Cliff was not aware of any other
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incident that could account for Claimant’s shoulder injury.  At the time of the alleged

incident, about 40 people were present at the site that Cliff was supposed to supervise.

Regardless, Cliff stated that continued to see Claimant that night.  Wagoner and Claimant

worked directly with each other.  Cliff’s testimony was that he asked Wagoner about

Claimant and that he told Cliff that Claimant “wasn’t having any trouble” that night.

When questioned further by Respondents, Cliff clarified that 40 separate people

were at the rig site at various times, and were not there all at once.  He viewed Claimant

performing his duties the rest of the evening.

Under questioning from me, Cliff testified that he did not tell Aycock about what

Claimant had reported until Aycock had heard that Claimant had seen a doctor and called

to ask Cliff about it.  He explained under additional cross-examination by Claimant that his

failure to report it was because he did not appear to be having problems with his shoulder,

and continued to work his shift.

Brian Smith.  Called by Respondents, Smith testified that he is the Vice President

of Operations at Red Rock, and has been employed there since the company was started

in 2006.  He is acquainted with Claimant.  Smith stated that had Claimant not been

terminated for failure to submit to a post-accident drug screen, light duty work would have

been made available for him.  Three or four other employees of Red Rock have been

provided with light duty, and some are still with the company.

When questioned by Claimant, Smith testified that both he and Amy Avery, Red

Rock’s Human Resources Manager, testified by telephone at Claimant’s unemployment

benefits hearing.  They were asked by the hearing officer to produce the policy that
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showed that failure to submit to a drug screen could result in termination.  Smith was

unable to provide the policy as requested, but could not speak for Avery’s ability to do so.

He testified that another employee was required to a drug screen after being injured on the

job, and stated that such was the practice of the company, but Smith admitted that he was

not familiar enough with the drug testing policy as set forth in the company manuals to

state whether the policy reflected this.

Smith’s testimony was that Red Rock basically has three jobs:  swamper, operator

and truck driver.  Swampers chain down loads, move and secure cables, and perform

some lifting.  In addition to operating equipment such as forklifts, operators spend about

10 percent of the time doing the work of a swamper.  Drivers are required to assist in

loading and unloading.  Smith stated that each of these positions entail medium to heavy

work, in the range of 10 to 50 pounds of lifting.  With respect to others who have been

placed on light duty, the company has assigned them to the shop or to run errands in the

company van.

He testified that he was not aware of Claimant becoming injured in any way other

than the incident he testified about.

When questioned further by Respondents, Smith stated that Claimant went through

orientation when he was hired at Red Rock.  As part of the orientation, Claimant was

provided with a copy of the Red Rock Employee Information Guide.  Smith testified that

this guide, Claimant’s Exhibit 3, applies to all Red Rock employees and provides that all

employees are subject to drug screening.  He stated that one such screen is to be

conducted following an accident.  According to Smith, Claimant was asked to submit to a
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drug screen after he reported his alleged work-related injury.  Information from the doctor’s

office indicated that he did not submit to the screen, so he was terminated per the policy.

Smith stated that Wagoner was in the cab of a truck that has two poles mounted on

the vehicle behind him, and attached to them are cables and lines.  There are no ramps

on this type of truck; such a ramp is on a trailer.

Testimony-Deposition

William Ables.  Ables was deposed on March 30, 2010, and the transcript thereof

was admitted as Joint Exhibit 1.  Under questioning from Claimant, Ables testified that he

is the office manager for Dr. Brian Nichol.  He gave testimony concerning preparation of

correspondence sent to the parties concerning the periods and purposes that Nichol has

seen Claimant.

Dr. Brian Nichol.  Nichol was deposed on March 30, 2010, and the transcript thereof

was admitted as Joint Exhibit 2.  When questioned by Respondents, Nichol testified that

he is an anaesthesiologist and specializes in pain management.  He has seen Claimant

in the past for various conditions–osteoarthritis of the knees in August 2007, knees and

low back pain in May 2008, and left shoulder pain in October 2009.  At the time of the 2009

visit, Claimant has undergone a cuff repair of his right shoulder.  Since then, Dr. Nichol has

continued to treat him.  Although his notes do not reflect it, Nichol recalled that Claimant

told him that he injured his right shoulder at work when some pipes fell on him.  Nichol’s

testimony that all he knew about the alleged incident and cuff tear was based on

Claimant’s history.  Claimant did not give a history of right shoulder pain prior to March

2009.  For this pain, Nichol prescribed Risol.  Dr. Nichol testified that if Claimant had
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reported having pain prior to the time of the alleged work-related incident, it might change

his opinion as to its cause.  He stated that his opinions were given within a reasonable

degree of medical certainty.

Under questioning from Claimant, Nichol testified that in relating his history,

Claimant attributed his left shoulder problem to a fall at home and the right to an incident

at work.  He did not describe slipping and falling at work, however, but merely stated that

it occurred while unloading a truck.  Dr. Nichol stated that based on Claimant’s size–330

pounds–a rotator cuff tear could be consistent with falling and striking a filter box with his

hand and shoulder.  While Nichols records do not reflect him seeing Claimant for a left

shoulder problem until October 2009, he may have seen him earlier.

When questioned further by Respondents, Nichol testified that while rotator cuff

injuries typically occur where people have external rotation in the abduction of the arm,

which would be consistent with a fall, they can develop over time.  Claimant’s records

reflect several different histories of how his right shoulder became injured, according to

Nichol, and the doctor added that he has no way of determining which one is accurate.

Exhibits-Medical

The medical records of Claimant that were introduced at the hearing and are part

of Claimant’s Exhibit 1 and Respondents’ Exhibit 1 reflect the following:

Pre-incident.  Claimant was treating at the VA on July 7, 2008 when he stated that

he had been having intermittent right shoulder pain that was “stabbing-type” and short

lived in nature.  On January 28, 2009 at the VA, he informed Dr. John Spollen that he had
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“slammed” his right hand while changing a tire three weeks before, and that the hand still

hurt.

Post-incident.  On March 19, 2009, Claimant presented to Dr. Randal Bowlin with

right shoulder pain.  Claimant stated that the pain initially began five weeks before, and

Bowlin wrote that “[t]he apparent precipitating event was frequent heavy lifting.”  He was

referred for an MRI.  The next day, he saw Dr. Gil Johnson.  He told Johnson that he

injured his right shoulder on March 16, 2009 when he struck his shoulder on a steel filter

box.  Claimant also related that he had pain in the shoulder prior to the injury and had

seen doctors at the VA and other specialists.  He stated that he has had bursitis in that

shoulder.  Claimant was noted to have a contusion on his shoulder.  He was instructed to

provide a urine sample for drug testing, but stated, “I’m not gonna be able to go today.”

According to Dr. Johnson, Claimant “then stated he was going to pursue this as a private

claim, not workers comp [sic] since he had shoulder pain prior to the fall at work.”

Notwithstanding this statement, he returned to Johnson on March 23, 2009 and

complained of continued significant pain in the right shoulder.  He was noted to have “a

significant contusion,” and an MRI was recommended.  While providing a patient history

prior to the MRI, Claimant related that his injury occurred when he “fell forward into [a]

steel box.”

The March 27, 2009 MRI reflected, inter alia, a full thickness tear at the rotator

interval involving the superior fibers of the subcapularis and anterior fibers of the

infraspinatus tendon.  Claimant saw Dr. Benjamin Dodge on April 9, 2009.  Dodge noted

the finding of a full thickness rotator cuff tear of the supraspinatus tendon, and
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recommended surgical repair of it.  On April 14, 2009, Claimant underwent a right shoulder

transosseous rotator cuff repair, acromioplasty and distal clavicle resection.  Dr. Dodge,

who performed the procedures, gave him a post-operative diagnosis of right shoulder full-

thickness rotator cuff tear of the supraspinatus and infraspinatus tendon.  He was referred

for physical therapy for four weeks.  Dr. Johnson recommended another MRI, but noted

on April 21, 2009 that this had been denied.  On May 19, 2009, the therapist noted that

Claimant had missed two sessions.  He continued to see Dr. Dodge for follow-up.  Dodge

continued him off work on May 21, 2009, and continued him on therapy for four more

weeks.  He released Claimant to light duty on July 2, 2009, but directed that therapy

continue.

William Ables, Office Manager for Dr. Nichol, wrote a letter that reads:

[Claimant] has been seen in our office for left knee and left shoulder
injections, due to injury received in a fall at his home.  Also, for left shoulder
injections due to aggravation caused by his work.  We have been seeing Mr.
King for these [sic] knee injury since August of 2007 and left shoulder since
October of 2008.

In turn, Dr. Nichol wrote:

I have seen [Claimant] for right shoulder Pain secondary to an injury he
sustained during his work as a well rigger.

He underwent surgery for what was reported as a right shoulder rotator cuff
tear and fracture.  He has had significant residual pain for which I have been
treating him medically.

On August 14, 2009, Claimant rated his shoulder pain as 2/10 at rest and 4/10 with

activity.  Nonetheless, he was discharged from therapy on that date for refusing further

treatment.
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When Claimant returned to the VA on November 4, 2009, he stated that he had

been experiencing left shoulder pain for a couple of years, and that he had been given an

injection in that area the previous week.  He also complained of right hand pain.

Exhibits-Nonmedical

The nonmedical exhibits introduced at the hearing include the following:

Claimant’s Exhibit 2.  This is the decision of Arkansas Appeal Tribunal Hearing

Officer Cristelle Hodges concerning Claimant’s application for unemployment benefits.  It

reflects that Respondents’ counsel was present for the hearing.  The officer found that

Claimant did not refuse to provide a urine sample, but was simply unable to comply when

asked and returned the following Monday to provide a sample at that point.  In addition,

the officer found that the provision of a sample was not required by Red Rock policy.

Claimant’s Exhibit 3.  This is a copy of the Red Rock Employee Information Guide.

The guide provides that the company “conduct[s] several types of drug screening exams.”

However, those instances are not described.

Claimant’s Exhibit 4.  This is a copy of Red Rock’s Alcohol and Controlled

Substances Testing Policy.  It applies only to employees required by law to possess a

commercial driver’s license (“CDL”).
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ADJUDICATION

A. Compensability

Claimant has contended that he suffered compensable injuries to his right hand,

arm and shoulder on March 16, 2009.  Respondents dispute this.

In order to prove the occurrence of an injury caused by a specific incident or

incidents identifiable by time and place of occurrence, a claimant must show by a

preponderance of the evidence that:  (1) an injury occurred that arose out of and in the

course of his or her employment; (2) the injury caused internal or external harm to the body

that required medical services or resulted in disability or death; (3) the injury is established

by medical evidence supported by objective findings, which are those findings which

cannot come under the voluntary control of the patient; and (4) the injury was caused by

a specific incident and is identifiable by time and place of occurrence.  Mikel v. Engineered

Specialty Plastics, 56 Ark. App. 126, 938 S.W.2d 876 (1997).

If the claimant fails to establish by a preponderance of the evidence any of the

requirements for establishing compensability, compensation must be denied.  Id.  This

standard means the evidence having greater weight or convincing force.  Barre v.

Hoffman, 2009 Ark. 373, ___ S.W.3d ___; Smith v. Magnet Cove Barium Corp., 212 Ark.

491, 206 S.W.2d 442 (1947).

The determination of a witness’ credibility and how much weight to accord to that

person’s testimony are solely up to the Commission.  White v. Gregg Agricultural Ent., 72

Ark. App. 309, 37 S.W.3d 649 (2001).  The Commission must sort through conflicting

evidence and determine the true facts.  Id.  In so doing, the Commission is not required to
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believe the testimony of the claimant or any other witness, but may accept and translate

into findings of fact only those portions of the testimony that it deems worthy of belief.  Id.

The medical evidence in this case is devoid of any objective findings of a right hand

or arm injury.  Hence, Claimant’s claim for these alleged injuries must fail at the outset.

As for his right shoulder, Dr. Johnson noted that Claimant had a contusion in that

spot on March 20, 2009–four days after the alleged incident.  At one point in the record,

Johnson described the contusion as “significant.”  A “contusion” is defined in DORLAND’S

ILLUSTRATED MEDICAL DICTIONARY, 30th ed., as “an injury of a part without a break in the

skin and with a subcutaneous hemorrhage.  Called also bruise.”  Contusions constitute

objective findings.  See Meister v. Safety Kleen, 339 Ark. 91, 3 S.W.3d 320 (1999).

Claimant testified that on March 16, 2009, he slipped on some oily mud while walking up

the ramp of a trailer and struck his right shoulder on a filter box–a piece of equipment

made of steel.  This activity occurred as he was performing his duties as a “swamper” for

Respondent Red Rock.  Wagoner corroborated this testimony in that he witnessed the fall

and Claimant hitting his shoulder on the box.  A causal relationship may be established

between an employment-related incident and a subsequent physical injury based on the

evidence that the injury manifested itself within a reasonable period of time following the

incident, so that the injury is logically attributable to the incident, where there is no other

reasonable explanation for the injury.  Hall v. Pittman Construction Co., 234 Ark. 104, 357

S.W.2d 263 (1962).  The injury thus arose out of and in the course of Claimant’s

employment, and was caused by a specific incident that is identifiable by time and place

of occurrence.  Moreover, it resulted in harm to the body that required medical services.
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I find that Claimant has proven by a preponderance of the evidence that the right shoulder

contusion was a compensable injury.

However, this is separate and apart from whether he has proven a compensable

injury to that shoulder in the form of a rotator cuff tear.  The tear was verified first by an

MRI and then by surgery, and certainly constitutes an objective finding.  Again, I have

found that Claimant fell and struck his right shoulder on a steel filter box.

Despite this, I cannot find that the rotator cuff tear was compensable.  Claimant

testified that after the fall, his shoulder “was burning, starting to tighten up pretty good.”

He denied having pre-existing right shoulder problems.  But this is belied by his medical

records.  When Claimant saw Dr. Bowlin on March 19, 2009, according to the record of the

visit, he told Bowlin that his right shoulder pain began five weeks before.  Dr. Bowlin wrote

that “[t]he apparent precipitating event was frequent heavy lifting.”  At the hearing,

Claimant attempted to explain this discrepancy by stating that he told Bowlin during the

visit that he had previously injured his left shoulder in a fall at his home, and that Bowlin

must have mistakenly referred to the wrong shoulder.  This however, does not hold water

because (1)  no mention at all is made in the note of the fall on the trailer; and (2) the five-

week history of pain does not correlate with Claimant’s description of his alleged left

shoulder problem, which he testified began in 2008 or earlier.  To the contrary, this

statement to Bowlin is consistent with what the records reflect Claimant told Dr. Johnson.

After stating that he would be physically unable to produce a urine sample when the

request was made, Claimant added that he was going to pursue the matter of his injury as

a private claim and not under workers’ compensation because he was experiencing



King - Claim No. F902977 24

shoulder pain prior to the fall at his job.  At the hearing, Claimant flatly denied making this

statement.  But again, not only does this correlate with what he told Bowlin, but I am not

inclined to credit Claimant due to his status as a convicted felon.

In making this finding, I am aware that Wagoner testified that after the fall on March

16, 2009, he observed Claimant having trouble using his right arm.  But I instead credit

Cliff’s testimony that he did not see Claimant having difficulty chaining loads down the rest

of the night and that Claimant never came to him and requested treatment–in fact, based

on his observation, he perceived the falling incident as so minor that he neglected to report

it to Aycock, his superior.  I am also mindful of the deposition testimony of Dr. Nichol that

a fall such as the one Claimant experienced could cause a rotator cuff tear.  But Nichol

stated that if Claimant had reported having pain prior to the fall, Nichol’s opinion as to

cause might change.  He gave the additional qualification that his opinion was based on

the history that Claimant had given–which was that some pipes fell on him while he was

unloading a truck at work–and that there was no way to determine which of Claimant’s

various explanations is accurate.  The Commission is authorized to accept or reject a

medical opinion and is authorized to determine its medical soundness and probative value.

Poulan Weed Eater v. Marshall, 79 Ark. App. 129, 84 S.W.3d 878 (2002); Green Bay

Packing v. Bartlett, 67 Ark. App. 332, 999 S.W.2d 692 (1999).  Based on these

qualifications, I cannot credit Dr. Nichol’s opinion.

In light of the foregoing evidence, I cannot tie the rotator cuff tear to the March 16,

2009 fall without resorting to speculation and conjecture–in which I am not permitted to

engage.  Speculation and conjecture cannot serve as a substitute for proof.  Dena
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Construction Co. v. Herndon, 264 Ark. 791, 796, 575 S.W.2d 155 (1979).  Claimant has

not proven by a preponderance of the evidence that this particular injury was

compensable.

B. Temporary Total Disability Benefits

Claimant has also argued that he is entitled to temporary total disability benefits

from March 16, 2009 to a date to be determined.  Claimant’s compensable right shoulder

contusion is unscheduled.  See Ark. Code Ann. § 11-9-521 (Repl. 2002).  An employee

who suffers a compensable unscheduled injury is entitled to temporary total disability

compensation for that period within the healing period in which he has suffered a total

incapacity to earn wages.  Ark. State Hwy. & Transp. Dept. v. Breshears, 272 Ark. 244,

613 S.W.2d 392 (1981).  The healing period ends when the underlying condition causing

the disability has become stable and nothing further in the way of treatment will improve

that condition.  Mad Butcher, Inc. v. Parker, 4 Ark. App. 124, 628 S.W.2d 582 (1982).

The evidence clearly shows that any incapacity that Claimant suffered in his ability

to earn a living was attributable solely to his non-compensable rotator cuff tear and his

treatment therefor–not to the shoulder contusion.  Thus, he has not proven entitlement to

temporary total disability benefits by a preponderance of the evidence.

C. Reasonable and Necessary Medical Treatment

Claimant has also contended that he is entitled, at Respondents’ expense, to

reasonable and necessary treatment.  Arkansas Code Annotated Section 11-9-508(a)

(Repl. 2002) states that an employer shall provide for an injured employee such medical

treatment as may be necessary in connection with the injury received by the employee.
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Wal-Mart Stores, Inc. v. Brown, 82 Ark. App. 600, 120 S.W.3d 153 (2003).  But employers

are liable only for such treatment and services as are deemed necessary for the treatment

of the claimant’s injuries.  DeBoard v. Colson Co., 20 Ark. App. 166, 725 S.W.2d 857

(1987).  The claimant must prove by a preponderance of the evidence that medical

treatment is reasonable and necessary for the treatment of a compensable injury.  Brown,

supra; Geo Specialty Chem. v. Clingan, 69 Ark. App. 369, 13 S.W.3d 218 (2000).  What

constitutes reasonable and necessary medical treatment is a question of fact for the

Commission.  White Consolidated Indus. v. Galloway, 74 Ark. App. 13, 45 S.W.3d 396

(2001); Wackenhut Corp. v. Jones, 73 Ark. App. 158, 40 S.W.3d 333 (2001).

Because Claimant has not proven that his rotator cuff tear, or his alleged right hand

and arm injuries, are compensable, he cannot show entitlement to treatment of them.  As

for the treatment of right shoulder contusion, I find that the treatment of this injury that is

reflected in the medical records in evidence was reasonable and necessary.

D. Attorney’s Fee

As discussed above, Claimant has not proven that he is entitled to temporary total

disability benefits–the only type of indemnity benefits he has sought..  Thus, he has not

proven by a preponderance of the evidence that he should be awarded a controverted

attorney’s fee pursuant to Ark. Code Ann. § 11-9-715 (Repl. 2002).

CONCLUSION AND AWARD

Respondents are directed to pay benefits in accordance with the findings of fact set

forth above.  All accrued sums shall be paid in a lump sum without discount, and this

award shall earn interest at the legal rate until paid, pursuant to Ark. Code Ann. § 11-9-809
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(Repl. 2002).  See Couch v. First State Bank of Newport, 49 Ark. App. 102, 898 S.W.2d

57 (1995).
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IT IS SO ORDERED.

________________________________
Hon. O. Milton Fine II
Administrative Law Judge


