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STATEMENT OF THE CASE

A hearing was held in the above styled claim on April 20,

2010, in Fort Smith, Arkansas. This deposition of Dr. Edward

Rhomberg was taken on March 12, 2010, and has been admitted as

Respondents’ Exhibit No. 2.

A pre-hearing order was entered in this case on November 24,

2009.  This pre-hearing order set out the stipulations offered by

the parties and outlined the issues to be litigated and resolved at

the present time.  Prior to the commencement of the hearing, the

parties announced that there was a change in the appropriate weekly

compensation rates.  A copy of the pre-hearing order, with this

amendment noted thereon, was made Commission’s Exhibit No. 1 to the

hearing.

The following stipulations were offered by the parties and are

hereby accepted:
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1. On April 12, 2009, the relationship of employee-employer-

carrier existed between the parties.

2. The appropriate weekly compensation benefits are $193.00

for total disability and $154.00 for permanent partial

disability.

3. The claim is now controverted in its entirety.

4. Respondents initially paid some benefits, both medical

and indemnity.

By agreement of the parties, the issues to be litigated and

resolved at the present time were limited to the following:

1. Whether the claimant sustained a compensable injury to

his left knee as a result of a specific incident on April

12, 2009.

2. The claimant’s entitlement to medical services and

temporary total disability from April 13, 2009 through a

date yet to be determined, with exception of the periods

he worked.

3. Attorney’s fees.

 In regard to these issues, the claimant contends:
  

a. The claimant contends that as a result of
his admittedly compensable injury he is in
need of a total knee replacement and that the
respondents should be held liable for payment
regarding treatment by or at the direction of
Dr. Rhomberg.

b. The claimant contends that he is entitled
to temporary disability benefits from on or
about July 17, 2009 until a date yet to be
determined.

c. The claimant contends that his attorney is
entitled to an appropriate attorney’s fee.
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In regard to these issues, respondents contend that the

claimant did not sustain a compensable injury on April 12, 2009.

 DISCUSSION

I. COMPENSABILITY

    The central issue in this case is whether the claimant

sustained a “compensable” injury to his left knee in a specific

employment-related incident or accident on April 12, 2009. The

burden rests upon the claimant to prove all of the various facts

that are required by the Act to establish a “compensable” injury.

The first of these required facts are found in Ark. Code Ann.

§11-9-102(4)(D).  This subsection mandates that the claimant must

prove, by medical evidence, the actual existence of the physical

injury or damage, which is alleged to be compensable. It further

requires the claimant to show that the actual existence of this

physical injury or damage is supported by “objective findings”, as

that term is defined by Ark. Code Ann. §11-9-102(16)(A)(i). 

The initial emergency room records of St. Edwards Mercy

Medical Center, dated April 12, 2009, diagnosed the claimant’s

difficulties with his left knee as a knee sprain and possible

meniscal injury. On his physical examination, the treating

physician noted mild tenderness in the medial area of the

claimant’s left knee, mild joint effusion with no swelling, no

limited range of motion, but pain with flexion. He also noted no

ligamentous pain or laxity, except for pain on medial stress.

Curiously, x-rays taken at that same time were interpreted by the

radiologist as possibly showing some mild soft tissue swelling in
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the anterior area of the lower aspect of the patella, but no joint

effusion. The radiologist further interpreted these studies as

showing mild medial joint space narrowing, arthritic spur formation

that was more prominent in the superior aspect of the patella, and

a few calcifications in the soft tissue above the patella.  No

definite recent fracture of any of the bones in the claimant’s left

knee was observed.

The claimant was next seen, on April 30, 2009, by Dr. Robert

Williams, his family physician. In his report, Dr. Williams

diagnosed the claimant’s difficulties as a sprained left knee, but

recommended an orthopaedic evaluation to rule out the possibility

of a meniscal or ligament tear. On his physical examination, Dr.

Williams only recorded an abnormal gait, in the form of a limp, and

abnormalities involving the claimant’s left lower extremity, in the

form of tenderness in the medial area of the left knee.  Although

Dr. Williams recorded a history of swelling in the knee, he did not

indicate that he actually observed such an abnormality on his

physical examination.

The claimant was then seen by Dr. Edward Rhomberg, at the

referral of Dr. Williams, on May 8, 2009.  In his initial report,

Dr. Rhomberg diagnosed the claimant as experiencing degenerative

joint disease of the left knee. On his physical examination, Dr.

Rhomberg noted that the claimant had good range of motion of his

knee, that he had no pain with passive movement of the knee, that

the claimant had no collateral cruciate ligament laxity, that the

claimant had normal patellar tracking, that the claimant did have
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some patellofemoral crepitus, that the claimant’s Clark’s sign was

positive, that there was tenderness to palpitation over the medial

femoral condyle, that there was pain with valgus stress, that there

was no instability of the knee, and that there was no tenderness

over the patellar tendon or the tibial tubercle, or iliotibial

band.  He further indicated that x-rays showed some medial joint

space narrowing and significant joint space narrowing of the

patellofemoral articulation.  Dr. Rhomberg’s diagnosis appears to

have remained unchanged since his initial report. In his subsequent

reports and deposition, Dr. Rhomberg has consistently diagnosed the

claimant’s left knee difficulties as degenerative joint disease,

specifically patellofemoral arthrosis and tibiofemoral arthrosis.

I find the foregoing medical evidence sufficient to

“establish” the actual existence of physical damage to the

claimant’s left knee.  Further, this evidence reveals that this

existence of this physical damage is clearly supported by

“objective findings”, as that term is defined by Ark. Code Ann.

§11-9-102(16)(A)(i). Thus, the claimant has satisfied the statutory

requirements for a “compensable injury” to his left knee, as set

out in Ark. Code Ann. §11-9-102(4)(D).  

The claimant must next prove that the medically established

and objectively documented physical injury or damage to his left

knee satisfies the definitional requirements for a “compensable

injury” that are contained in Ark. Code Ann. §11-9-102(4)(A)(i).

These definitional requirements are:
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(1) the physical injury or damage must arise

out of and have occurred in the course of the

employment;

(2) the physical injury or damage must be

caused by a specific incident;

(3) the physical injury or damage must be

identifiable by time and place of occurrence;

(4) the physical injury or damage must have

resulted in internal or external physical harm

to the claimant’s body;

(5) the physical injury or damage must have

required medical services or resulted in

disability.  

In order to satisfy the first three of these definitional

requirements, the claimant must prove the existence of a causal

relationship between a specific employment-related incident or

accident, on April 12, 2009, and the medically established and

objectively supported physical injury or damage to his left knee.

However, the claimant need not prove the existence of this causal

relationship to an absolute certainty. He need only prove that this

causal relationship is likely or probable. Further, he need not

prove that the specific employment-related incident was the sole or

even “major cause” of the actual physical injury or damage.  He

need only show that this incident played some role in causing or

contributing to the overall physical injury or damage.  
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In the present case, the claimant’s own testimony is the only

direct evidence that he has presented to prove both the actual

occurrence of a specific employment-related incident or accident,

on April 12, 2009, and the required causal connection between this

incident or accident and the subsequently diagnosed physical injury

or damage to his left knee. Although the testimony of a party is

never considered uncontradicted, it cannot be arbitrarily

disregarded. If such testimony is credible, it may be sufficient,

in and of itself, to prove any fact that it is legally competent to

address. Clearly, the claimant’s testimony would be legally

competent to prove the actual occurrence of a specific employment-

related incident or accident and show a close temporal relationship

between this accident and the appearance of his left knee injury.

At the hearing, the claimant described the events leading up

to his alleged accident and injury.  On April 12, 2009, he had

retrieved a gas can from the parking lot of the respondent, as part

of his employment duties. After retrieving the gas can, he

proceeded toward the hotel. While ascending some steps, his foot

“kind of twisted” and his knee “popped”. At that time, his knee

immediately started “throbbing”. He continued into the hotel and

went down the hallway to the boiler room/maintenance area.  He left

the gas can in that area and proceeded to the pool area.  There, he

performed various other assigned duties involving the monitoring of

the pool. After completing these duties at the pool, he noticed

that his leg was swelling and he was starting to limp.  He went to

the front desk and reported the incident and his resulting
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difficulties to the night clerk.  He also showed the clerk his

swollen leg. Apparently, the hotel manager was notified. The

claimant initially testified that he was sent by the respondent to

the emergency room of Sparks Regional Medical Center, but then

stated that it was actually the emergency room of St. Edwards Mercy

Medical Center. After being seen at the emergency room, the

claimant was treated by an orthopaedic surgeon from the River

Valley Musculoskeletal Center, either a Dr. Harp or a Dr.  Bolyard.

The claimant subsequently consulted his family physician, Dr.

Robert Williams. The claimant initially stated that he saw Dr.

Williams three days after his emergency room visit, but

subsequently stated that it could have been more than three days.

However, he only saw Dr. Williams the one time and was referred by

Dr. Williams to Dr. Edward Rhomberg, also an orthopaedic surgeon at

the River Valley Musculoskeletal Center.  

At the hearing, the claimant also described injuries to his

left knee that occurred in a prior motorcycle accident in 1984.

This is the injury that appears to have involved substantial damage

to the knee, and required two surgical repairs by Dr. Paul Raby, an

orthopaedic surgeon.  However, no report or record of the treatment

from this injury has been tendered by either party.  

The claimant also testified that in 2007, he “bumped” his left

knee, and sought and received medical treatment for difficulties

resulting from this incident from Dr. Nancy Duncan (an associate of

Dr. Williams) and Dr. Keith Bolyard (an orthopedic surgeon and an

associate of Dr. Rhomberg). The claimant stated that following this
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incident he had had fluid drained from his knee on two occasions,

the last of which was in 2007 or 2008. The claimant further

testified that he did not seek or feel that he needed to seek any

medical treatment for difficulties with his left knee, between the

last time he saw Dr. Bolyard in 2007 or 2008, and April 12, 2009.

He stated that during this time he did a lot of walking, climbing

stairs, and other strenuous work for the respondent, with no

difficulty.  

The claimant’s testimony that he had no difficulties with his

left knee, from the time of his last treatment in 2007 or 2009,

until April 12, 2009, is corroborated by the testimony of Paul

Childress, the claimant’s immediate supervisor.  Mr. Childress also

testified that the claimant reported the accident and injury to him

when he reported for work on Monday morning, April 13, 2009.  The

description of the incident given by the claimant to Mr. Childress

coincides with the description given by the claimant in his

testimony.

No reports or records of Dr. Raby or any reports or records,

concerning the claimant’s initial left knee injury in the 1984

motor vehicle accident, have been tendered by either party. The

respondents have tendered some of the medical reports and records

generated by the claimant’s episode of left knee complaints in

2007.  

There is an initial medical report by Dr. Nancy Duncan of the

Spiro Family Medical Center, dated March 2, 2007.  In this report,

Dr. Duncan noted the claimant’s complaints to be  left knee pain
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and swelling. However, she further noted that the claimant

expressly denied any recent trauma to this portion of his body. She

did record a history of the prior left knee fracture from a

motorcycle accident in 1984.  On physical examination, Dr. Duncan

observed that the claimant was tender to palpitation in the area of

the left knee, had slight edema of the left knee, had decreased

range of motion of the left knee, and exhibited crepitus on

movement of the left knee.  She recommended an orthopaedic

referral, and an appointment was arranged with Dr. Bolyard for

March 8, 2007.

In his initial report of March 8, 2007, Dr. Bolyard mentioned

that he had seen the claimant in the past. However, no previous

reports or records of Dr. Bolyard were introduced. Dr. Bolyard

further stated that the claimant reported experiencing difficulties

with his left knee for approximately four weeks. Again, there is no

history of any precipitating event or activity for this episode of

difficulties. On clinical examination, Dr. Bolyard noted effusion

of the left knee and tenderness to palpitation of the medial area

of the knee. However, upon examination, all of the ligaments of the

claimant’s left knee appeared stable. At that time, x-rays of the

claimant’s left knee revealed mild arthritic changes. The

claimant’s left knee was aspirated and then injected with a pain

reliever and anti-inflammatory medication. An MRI of the left knee

was scheduled.  

This MRI was performed on March 16, 2007.  The study was

interpreted by the radiologist as abnormal and exhibited defects
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consistent with a tear of the posterior horn of the medial

meniscus, moderate effusion that was greatest in the supra patellar

bursa on the lateral side, and degenerative changes of the femoral

patellar and medial compartments and to a lesser degree, the

lateral compartment. No other medical reports and records of Dr.

Bolyard or any other physician were introduced, in regard to the

claimant’s episode of left knee difficulties in 2007.

The next of the medical reports and records that deal with the

claimant’s left knee difficulties are the emergency room records of

St. Edwards Mercy Medical Center, dated April 12, 2009.  These

records note complaints of left knee pain. They also contain two

somewhat different histories of the onset of these complaints.  In

the nurse’s triage report, a history was recorded that the

claimant’s difficulties began when he twisted his knee while

bending over to pick up a gas can and that the pain in his left

knee was worse with bending. The subsequent history recorded by the

examining physician initially gave essentially the same history as

that taken by the triage nurse, i.e. “when bending over to lift a

can of (illegible) plastic gas can”. This history was stricken

through and a history was recorded that the claimant’s twisted knee

occurred “when stepped on a step and twisted left knee when foot

slipped”. The physical examination which was performed at that time

revealed mild tenderness to the medial aspect of the knee, mild

joint effusion, and pain with flexion of the knee. There was no

limitation with range of motion, deformity, or crepitus noted. The
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claimant’s ligaments of his left knee were indicated as stable with

pain only on medial stress. 

X-rays taken at the time of this emergency room visit were

interpreted as showing mild medial joint space narrowing and spur

formation with prominent superior patella spurs, and a few

calcifications above the patella in the soft tissue. There was also

questionable soft tissue swelling inferior to the lower aspect of

the patella, but no definite fracture or joint effusion. The

claimant’s diagnosis was a knee sprain and possible meniscal

injury.  

There is no medical records of any evaluations or treatment of

the claimant after the preceding emergency room visit by Dr.

Bolyard, a Dr. Harp, any other physician at the River Valley

Musculoskeletal Center, or any physician at all, until

approximately two weeks later, when the claimant saw Dr. Robert

Williams on April 30, 2009. In his report of that date, Dr.

Williams recorded that the claimant hyper-extended his left knee at

work on April 12, 2009, when he slipped on a wet step at work and

his knee “popped”. Dr. Williams also noted that the claimant

reported increased swelling of the knee as the day progressed. On

his physical examination, Dr. Williams observed tenderness in the

medial aspect of the left knee and that the claimant exhibited a

limp.  At that time, an orthopaedic referral was made to Dr.

Rhomberg. 

On May 8, 2009, the claimant was initially seen by Dr.

Rhomberg.  Dr. Rhomberg noted a history of an injury to the
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claimant’s patella, in the form of a fracture, that was treated

with surgery. He also recorded that since “that time” the claimant

had developed increasing pain in the left knee.  Finally, he noted

that the claimant had “some episode at work” that prompted him to

file a workers’ compensation claim to cover medical treatment for

his knee current difficulties. However, Dr. Rhomberg gave no

specifics of this “episode at work”. During his physical

examination, Dr. Rhomberg observed good range of motion of the

claimant’s knee with no pain on passive range of motion, no

collateral ligament laxity or abnormality in patellar tracking. Dr.

Rhomberg noted no instability, even with valgus stress. However, he

did observe some patellofemoral crepitus and a positive Clark’s

sign. Dr. Rhomberg’s diagnosis was that of degenerative joint

disease of the knee. This has consistently remained Dr. Rhomberg’s

diagnosis of the source of the claimant’s continuing left knee

complaints and the primary cause for his current need for further

treatment, specifically, a total knee replacement.

In his deposition, Dr. Rhomberg indicated that he considered

two factors in his recommendation that the claimant undergo a total

knee replacement. One consideration was the extent of permanent

damage to the claimant’s left knee joint, and the other

consideration was the extent of symptoms the claimant was

experiencing.  Without both of these factors being present, he

would not have recommended such treatment.  In this deposition, Dr.

Rhomberg also acknowledged that the described incident on April 12,

2009, could have aggravated the pre-existing degenerative changes
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and precipitated the claimant’s current episode of extensive and

persistent symptoms, i.e. the “straw that broke the camel’s back.”

The respondents have also offered a report, dated June 2,

2009, from Dr. Theodore Hronas, a radiologist.  In this report, Dr.

Hronas states that he has reviewed the x-rays of the claimant’s

left knee, which were taken on March 8, 2007, April 12, 2009, and

May 8, 2009, as well as the MRI of the claimant’s left knee that

was performed on March 16, 2007. Upon review of these studies, Dr.

Hronas opines that there is no evidence of any progression of the

claimant’s degenerative changes in his left knee between the x-rays

of March 8, 2007 and the most recent study of May 8, 2009.  It is

his opinion that there is no “radiographic evidence” to suggest any

acute injury or interval change. 

Obviously, the claimant had extensive damage to his left knee

prior to the employment-related incident of April 12, 2009.  This

extensive damage consisted of significant arthritic spurring and

degeneration of the cartilaginous covering over the ends of the

bones that form the knee joint.  These arthritic and degenerative

changes likely had their initial inception in the severe injury

that the claimant sustained in the motorcycle wreck in 1984, and

had progressively worsened since that time.  However, it is well-

settled law that an employer takes the employee “as is”, with all

infirmities, weaknesses, and susceptibility to injury.

I am also convinced by the evidence presented that the

claimant experienced the sudden onset of an episode of

significantly increased difficulties with his left knee, on  April
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12, 2009. The claimant testified that he was experiencing no

difficulties with his knee for a considerable period of time prior

to April 12, 1009.  It is apparent from the medical record that, if

the claimant were experiencing any chronic complaints, these

complaints were not sufficient to cause him to seek any medical

services.  Further, the impartial testimony of Mr. Childress,

reveals that the claimant made no complaints with his knee nor did

he appear to be  experiencing any difficulties while performing his

regular strenuous employment activities for this respondent,

activities that involved considerable walking and climbing.

However, on and after April 12, 2009, the claimant’s difficulties

with his left knee did cause him to seek immediate medical

treatment, to verbally complain of left knee difficulties, and to

avoid his activities requiring weight bearing, walking, climbing,

or bending of the left knee.

After considering all of the evidence presented, I find that

the claimant has proven that the specific employment-related

incident, which he describes in his testimony as occurring on April

12, 2009, aggravated or contributed to the extensive pre-existing

degenerative joint disease of his left knee, so as to precipitate

his current episode of severe symptoms and difficulties. Thus, it

is my opinion that the claimant has satisfied the first three

definitional requirements of Ark. Code Ann. §11-9-102(4)(A)(i). 

In reaching this decision, I recognize that Dr. Hronas

expressed the opinion that he could detect no discernible change in

the x-ray and MRI that was taken on 2007, and the x-rays that were
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taken in 2009, or any evidence of an “acute” or recent injury.

However, I do not find Dr. Hronas’ opinion to be controlling. As

indicated by Dr. Rhomberg, it is obvious that the effusion or fluid

shown in the joint of the claimant’s left knee in 2007, was not the

same fluid that was present on the x-rays in 2009.  It is important

to note that all of these studies were performed during the periods

when the claimant was undergoing an episode of increased

symptomatology with his knee. Thus, it is likely that the effusion

and swelling of the claimant’s left knee that was noted in 2007,

was due to an injury or aggravation that had occurred at that time,

and the effusion and swelling noted in 2009, was due to the

incident on April 12, 2009. Further, it must be noted that the x-

rays relied upon by Dr.  Hronas generally do not reveal sufficient

detail to detect small degrees of physical damage or change. I

would also note that there is no indication in Dr. Hronas’ report

that any attempt was made to take exact measurements of the

narrowing of the chondral covering of the medial tibial femoral

joint compartment, if the x-rays were of such quality as to be

amendable to such measurement. Clearly, some physical damage,

however minor, must have occurred to the claimant’s knee to cause

the significant increase in his symptomatology.

The magnitude of the claimant’s symptoms, the presence of soft

tissue swelling (noted on the April 12, 2009 x-rays), and the joint

effusion (noted on the emergency room physician’s physical

examination) are sufficient to prove that the additional physical

injury that resulted from the employment-related accident of April
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12, 2009, caused internal physical harm to the claimant’s body,

required medical services, and resulted in disability. Thus, the

claimant has satisfied the final two definitional requirements of

Ark. Code Ann. §11-9-102(4)(A)(i).

In summary, I find that the claimant has proven the occurrence

of a physical injury to his left knee that arose out of and

occurred in the course of his employment with the respondent, was

caused by a specific incident, is identifiable by time and place of

occurrence, caused internal or external physical harm to his body,

and required medical services or requested in disability. I further

find that the claimant has established by medical evidence, which

is supported by objective findings, the actual existence of

physical injury or damage to his left knee. Thus, the claimant has

met all of the statutory requirements necessary to prove a

“compensable “ injury to his left knee, as that term is used in the

Act.

II. MEDICAL SERVICES

Clearly, the claimant is entitled to reasonably necessary

medical services for his compensable knee injury of April 12, 2009,

pursuant to Ark. Code Ann. §11-9-508. However, the claimant must

still prove that the medical services, which are being sought,

actually represent such “reasonably necessary” medical services. In

order to accomplish this, the claimant must prove that the

particular medical services in dispute were necessitated by or

connected with his compensable injury and have a reasonable
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expectation of assisting in returning him to as near his preinjury

state as the permanent character of his injury will allow.

After considering the medical services in dispute, I find that

the medical services provided to the claimant for his left knee

difficulties, on and after April 12, 2009, by and at the direction

of the personnel at the emergency room of St. Edwards Mercy Medical

Center, Dr. Robert Williams, and Dr. Edward Rhomberg, represent

reasonably necessary medical services under Ark. Code Ann. §11-9-

508.  I further find that the medical services recommended to the

claimant for his current episode of left knee difficulties by Dr.

Rhomberg, specifically the total knee replacement,  also represent

reasonably necessary medical services for the compensable left knee

injury, under Ark. Code Ann. §11-9-508.  

The medical services provided to the claimant at the St.

Edwards Mercy Medical Center emergency room, on April 12, 2009,

were clearly necessitated by or connected with his episode of left

knee symptoms, which were precipitated by the employment-related

accident of that same date.  The actual services provided were of

a type and nature generally recognized and commonly employed by the

medical community for the evaluation and treatment of knee

symptoms, such as those exhibited by the claimant.

The medical services provided to the claimant for his left

knee difficulties by Dr. Robert Williams, on April 30, 2009, were

also necessitated by or connected with the episode of increased

knee difficulties that were precipitated by the employment-related

accident of April 12, 2009.  Again, the actual services provided by
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Dr. Williams were of a type and nature generally recognized and

employed by the medical community for the evaluation and treatment

of knee difficulties, such as those exhibited by the claimant.

The medical services provided and recommended to the claimant

for his left knee difficulties by Dr. Edward Rhomberg, on and after

May 8, 2009, are also of a type and nature generally recognized and

commonly employed by the medical community for the evaluation and

treatment of injuries and conditions such as that currently being

experienced by the claimant. 

In reaching this decision, I recognize that the claimant had

extensive physical damage to his left knee, prior to the

compensable injury of April 12, 2009, without which the knee

replacement would not have been recommended. As indicated by Dr.

Rhomberg, the vast majority of the current damage to the claimant’s

left knee is in the form of pre-existing post traumatic  arthritic

and degenerative changes that had likely been initiated by the

claimant’s severe left knee injury in 1984.  There is also little

doubt that these arthritic and degenerative changes are progressive

in nature and would have eventually, on their own, caused the need

for the total knee replacement that has been recommended by Dr.

Rhomberg.

However, the Act in no way limits reasonably necessary medical

services only to those services where the compensable injury is the

sole, primary, major, or any specific degree of the cause or need

for the medical service.  Rather, the Act only requires that there

be some connection between the compensable injury and the need for



F904994-Kelley -20-

the medical service.  Further, the Appellate Courts on various

occasions, have recognized that this required connection is met

when the evidence shows that the compensable injury only

necessitated an inevitable medical service, sooner than would have

otherwise occurred.  

III. TEMPORARY TOTAL DISABILITY BENEFITS

The final issue to be addressed concerns the claimant’s

entitlement to temporary total disability benefits. As the injury

sustained by the claimant is to a portion of his body that is

“scheduled”, under Ark. Code Ann. §11-9-521, the claimant must

prove that he has continued within his healing period from the

effects of his  compensable scheduled injury, and has not “returned

to work”.

The duration of the healing period is a medical question,

which must be resolved on the basis of the greater weight of the

medical evidence presented.  The healing period continues until the

claimant has achieved the maximum benefit of time and medical

treatment in the resolution or stabilization of the actual physical

damage caused by the compensable injury. Once this physical damage

has resolved or at least stabilized, at a level where nothing

further in the way of medical treatment or time offers a reasonable

expectation of improvement, then the healing period has ended.

In the present case, the medical evidence shows that the

claimant’s healing period has continued from the date of his

compensable injury, on April 12, 2009, through some date in the

future.  Following his compensable injury, the claimant was under
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active medical treatment for this injury (primarily by Dr. Edward

Rhomberg) through July 17, 2009. It is apparent from Dr. Rhomberg’s

reports and deposition that the claimant has not been released from

his care and, in fact, has recommended further extensive active

medical treatment, in the form of a total knee replacement, is

necessary and medically appropriate.

In regard to the second element necessary for the claimant’s

entitlement to the temporary total disability benefits that he now

seeks, the evidence reveals that the claimant did, in fact, return

to employment with the respondent, after April 12, 2009.  Neither

party has introduced any payroll or other records, which would show

the actual day the claimant was employed after April 12, 2009. None

of the witnesses called have offered any testimony, within any

degree of certainty or specificity, to show the days the claimant

actually worked, after April 12, 2009.  

It would appear from the testimony of Mr. Childress and the

claimant that the claimant returned to work, shortly after the

accident and injury on April 12, 2009, and continued for a while,

more or less in his regular position as a maintenance man.  At some

point, he was given sedentary duty by the respondent, which he

attempted, but (according to the claimant) he was physically unable

to perform. At that point, according to the testimony of Mr.

Childress, the claimant was sent home by the respondent, until he

got his knee fixed.  Unfortunately, no one can say with any degree

of specificity when the claimant was sent home.
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The medical records show that the emergency room physician

provided the claimant with a knee immobilizer and took him off work

for some period of time.  However, this particular report is

illegible, in regard to the claimant’s return to work date. 

The report of Dr. Williams, dated April 30, 2009, indicates in

his history that the claimant had been taken off work by the

emergency room physician for “two days”.  Curiously, Dr. Williams

does not state whether the claimant had returned to work, was still

working, or had ceased working.  Even more curiously, Dr. Williams

does not express any opinion on the claimant’s ability to work.

When the claimant was initially seen by Dr. Rhomberg on May 8,

2009, Dr. Rhomberg did not indicate whether the claimant was still

working.  Also, in this report, Dr. Rhomberg expressed no opinion

on the claimant’s ability to work.  He only indicated that the

claimant’s difficulties with his knee appear to be aggravated by

stooping and going up and down stairs.

In his next report of May 20, 2009, Dr. Rhomberg again gave no

indication whether the claimant was still working. However, in this

report, he did medically restrict the claimant to only a sedentary

position, until after successful rehabilitation from the

recommended surgery.  

In his report of June 19, 2009, Dr. Rhomberg indicated that

there apparently had been some “confusion” over what his previous

light duty release actually meant. As a result, in this report, Dr.

Rhomberg expressly stated that the claimant was limited to working
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in a sitting position only and was to use crutches for standing or

walking.

 The subsequent reports and deposition of Dr. Rhomberg

indicated that these medical restrictions are to indefinitely

continue, indefinitely.

Although the claimant did actually “return to work” for the

respondent, after his compensable injury of April 12, 2009, this

fact does not, in and of itself, prevent the claimant from

subsequently becoming entitled to temporary total disability

benefits.  The evidence reveals that the claimant apparently

continued working (in some capacity) through his visit with Dr.

Rhomberg, on May 20, 2009.  At that time, Dr. Rhomberg placed the

claimant under extensive restrictions, limiting him to a sit down

job only. At some subsequent point, the respondent refused to

provide such a position. Clearly, the claimant would have no

reasonable expectation of obtaining such a position in the open job

market, particularly with his pending need for a knee replacement.

Therefore, at that point in time when the respondent refused to

provide an employment position within the claimant’s medically

established limitations, the claimant cannot be considered to have

“returned to work”.

In summary, I find that the claimant continued within his

healing period from the date of his injury through some date yet to

be determined. The claimant has further proven by the greater

weight of the credible evidence that he had not “returned to work”

from the date the respondents’ refused to provide the claimant with
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sedentary employment until some date yet to be determined.

Therefore, the claimant would be entitled to temporary total

disability benefits from the date the respondent ceased to provide

him with an employment position within his medical restrictions

until a date yet to be determined, pursuant to the provisions of

Ark. Code Ann. §11-9-521.   

FINDINGS OF FACT & CONCLUSIONS OF LAW

1. The Arkansas Workers' Compensation Commission has

jurisdiction of this case.

2. On April 12, 2009, the relationship of employee-employer-

carrier existed between the parties.

3.  On April 12, 2009, the claimant earned wages sufficient to

entitle him to weekly compensation benefits of $193.00 for total

disability and $154.00 for permanent partial disability.

4.  On April 12, 2009, the claimant sustained a compensable

injury to his left knee, which was in the form of an aggravation of

a pre-existing condition. Specifically, the claimant has

established by medical existence, which is supported by objective

findings, the actual existence of physical injury or damage to his

left knee. The claimant has further proven by the greater weight of

the credible evidence the occurrence of a physical injury to his

left knee that arose out of and occurred in the course of his

employment with the respondent, that was caused by a specific

incident, that is identifiable by time and place of occurrence,

that resulted in internal physical harm, and that required medical

services or resulted in disability. 
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5. The medical services provided to the claimant for his left

knee difficulties, on and after April 12, 2009, by the personnel at

the emergency room of St. Edwards Mercy Medical Center, Dr. Robert

Williams, and Dr. Edward Rhomberg, constitutes reasonably necessary

medical services for the claimant’s compensable left knee injury.

Further, the medical services recommended for the claimant’s left

knee difficulties by Dr. Rhomberg, in the form of a total knee

replacement, also constitutes reasonably necessary medical services

for the claimant’s compensable left knee injury. Pursuant to the

provisions of  Ark. Code Ann. §11-9-508, the respondents are liable

for the expense of these services, subject to the medical fee

schedule.

6. The claimant has been rendered temporarily totally disabled

by his compensable left knee injury for the period beginning on the

date that the respondent refused to continue to provide the

claimant with an employment position within his medical

restrictions of sit down work only through a date yet to be

determined. Specifically, the claimant has proven that during this

period he continued within his healing period from the effects of

his compensable injury and had not “returned to work”. 

7. The respondents have denied the occurrence of any

compensable injury to the claimant’s left knee and have

controverted this claim in its entirety.

8. The appropriate fee for the claimant’s attorney is the

maximum statutory attorney’s fee on the temporary total disability
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benefits herein awarded and any additional indemnity benefits that

might be awarded to the claimant.

ORDER

The respondents shall be liable for the medical expenses

incurred by the claimant for the medical treatment provided and

recommended to him for his compensable left knee injury by the

personnel at the emergency room of St. Edwards Mercy Medical

Center, Dr. Robert Williams, and Dr. Edward Rhomberg. This

liability is subject to the medical fee schedule that has been

established by this Commission.  

The respondents shall pay to the claimant temporary total

disability benefits for the period beginning upon the date which

the respondents refused to continue to provide the claimant with

employment within his restrictions and continuing through a date

yet to be determined.

The respondents shall pay to the claimant's attorney the

maximum statutory attorney's fee on the controverted temporary

total disability benefits herein awarded. One-half of this fee is

the obligation of the respondents in addition to such benefits.

The remaining one-half of this fee shall be withheld by the

respondents from such benefits.

All benefits herein awarded, which have heretofore accrued,

are payable in a lump sum without discount.
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This award shall bear the maximum legal rate of interest until

paid.

IT IS SO ORDERED.   

                                                  
           MICHAEL L. ELLIG

                        ADMINISTRATIVE LAW JUDGE            

                               


