
BEFORE THE ARKANSAS WORKERS' COMPENSATION COMMISSION

CLAIM NO.  F500005

CHRISTINA KEENE CLAIMANT

McKEE FOODS TRANSPORTATION RESPONDENT
SELF INSURED                                                     

OPINION FILED APRIL 2, 2010

Hearing before ADMINISTRATIVE LAW JUDGE MICHAEL L. ELLIG in
Springdale Washington County, Arkansas.

Claimant represented by EVELYN BROOKS, Attorney, Fayetteville,
Arkansas.

Respondent represented by CURTIS NEBBEN, Attorney, Fayetteville,
Arkansas. 

STATEMENT OF THE CASE

A hearing was held in the above styled claim on January 11,

2010, in Springdale, Arkansas. A pre-hearing order was previously

entered in this case, on November 3, 2009.  This pre-hearing order

set out the stipulations offered by the parties and outlined the

issues to be litigated and resolved at the present time.  A copy of

this pre-hearing order was made Commission’s Exhibit No. 1 to the

hearing.

The following stipulation was submitted by the parties and is

hereby accepted:

1. The prior Opinions of the Commission are final and res

judicata of all issues raised and addressed therein.

By agreement of the parties, the only issue to be litigated

and resolved at the present time is limited to the following:

1. The claimant’s entitlement to additional medical services

as recommended by Dr. Christopher Arnold.
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In regard to this issue, the claimant contends:
  
“Claimant reported her injured (sic) on
October 24, 2004.  She injured her right
shoulder, elbow, and hand due to the rapid and
repetitive motion her job requires. She has
been doing the same rapid and repetitive job
for over a year at McKee Foods.”  
 

In regard to this issue, respondents contend:

“The respondents contend that the recommended
surgery of Dr. Arnold does not arise out of
the compensable injury.”

 DISCUSSION

 The sole issue presented for resolution, at the present time,

is the claimant’s entitlement to additional medical services that

have been recommended to her for her right shoulder difficulties by

Dr. Christopher Arnold.  The burden rests upon the claimant to

prove that these disputed medical services represent “reasonably

necessary medical services” for her compensable injury, under Ark.

Code Ann. §11-9-508.  In order to meet this burden, the claimant

must prove that the medical services in question are necessitated

by or connected with her compensable right shoulder injury.

Further, she must prove that the medical services are reasonable in

light of the potential benefits these services offer in returning

the claimant to her preinjury state.

The claimant testified that, following the distal clavicle

resection by Dr. Benafield on February 8, 2005, her right shoulder

difficulties significantly improved. However, it was also her

testimony that these difficulties never entirely resolved and that

she has continuously experienced some degree of discomfort and
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limitations with her shoulder which appear to be progressively

worsening.  This testimony of the claimant coincides with the

information contained in the various medical reports and records,

since February 8, 2005.

The preoperative diagnosis of the nature and extent of the

claimant’s compensable right shoulder injury was a right shoulder

impingement, acromioclavicular joint arthritis, and a possible

rotator cuff tear. The diagnosis of a possible rotator cuff tear

was based upon an MRI study of the claimant’s right shoulder that

was performed on December 22, 2004.  This study was interpreted by

the radiologist, Dr. Theo Hronas as showing a defect, which was

indicative of a small partial undersurface tear of the distal

supraspinatus tendon.  Although Dr. Benafield did not actually

observe the rotator cuff tear, during his surgery, his postop

diagnosis remained that of right shoulder impingement,

acromioclavicular joint arthritis, and possible rotator cuff tear.

   A subsequent MRI of the claimant’s right shoulder, in

conjunction with a right shoulder arthrogram, was performed by Dr.

Christopher Arnold, on July 2, 2009. This study was also

interpreted as showing a a defect, which was indicative of a

partial thickness tear of the articular surface of the posterior

supraspinatus tendon that involved slightly greater than 50 percent

of the tendon thickness.  On the basis of his various clinical

examinations of the claimant and the results of various testing

(included the July 2, 2009 MRI/arthrogram) Dr. Arnold recommended
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additional arthroscopic surgery on the claimant’s right shoulder,

for both diagnostic purposes and to repair the torn tendon.

In a report to the respondent, dated August 14, 2009, Dr.

Benafield again stated that although the preoperative MRI was

suspicious for a partial thickness rotator cuff tear, he did not

actually observe or repair such a defect during his arthroscopy.

Based upon his review of his records, the subsequent office notes

of Dr. Arnold, and the second MRI/arthrogram of July 20, 2009, Dr.

Benafield stated:

“I am not greater than a 51 percent
of certainty that her current
partial thickness rotator cuff tear
was present at the time of her
previous surgical procedure.  While
it is certainly a possibility, I
cannot say for sure.”

On the other hand, Dr. Arnold stated in an addendum to his

report of July 9, 2009:

“I think at that time (the time of
her prior surgery by Dr. Benafield)
she probably had an incomplete cuff
tear that has progressed. This is
all directly related to her work-
related injury.”

Both Dr. Benafield and Dr. Arnold diagnosed the claimant’s

compensable right shoulder difficulties as being, at last in part,

the result of  a partial tear of the supraspinatus tendon. Although

this defect was not visibly confirmed or repaired by Dr. Benafield,

during the arthroscopy in February of 2005, a defect was shown in

the same area of the supraspinatus tendon on  separate MRIs, the

one performed at the request of Dr. Benafield on December 22, 2004,
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and the one performed at the request of Dr. Arnold on July 2, 2009.

When this defect was initially detected, on the December 22, 2004

MRI, it was indicated to be a small partial undersurface tear.  On

the subsequent MRI/arthrogram of July 2, 2009, the partial

thickness tear was indicated to be at least 50 percent of the

thickness of the tendon and it was no longer indicated to be an

“undersurface” tear.  

Both Dr. Benafield and Dr. Arnold are board certified

orthopaedic surgeons with substantial expertise in the area of

medicine associated with shoulder difficulties. However, I find

that the opinion expressed by Dr. Arnold on the continuing presence

and progression of the claimant’s partial thickness tendon tear is

in more accord with the other evidence presented and entitled to

the greater weight and credit.  

It is highly unlikely that both MRI studies would show a tear

at the same place on the supraspinatus tendon, if this tear had

not, to some extent, been present since the claimant’s compensable

injury.  Clearly, the continued presence and progression of this

tear would coincide with the claimant’s credible testimony

concerning the continuation and progression of some degree of

difficulties with her right shoulder following the initial

corrective surgery.

After consideration of all the evidence presented, it is my

opinion that the greater weight of the credible evidence

establishes that the partial thickness tear of the claimant’s

supraspinatus tendon in her right shoulder, for which Dr. Arnold



F500005-Keene -6-

has recommended arthroscopic surgery, was caused by and has been

present since her compensable injury.  Although the evidence also

shows that it has likely progressed, there is no indication that

this progression was in any way the result of a new or independent

intervening injury or cause.  Rather, any change in the extent of

the tear would appear to be simply a direct and natural progression

of the initial compensable injury.

 Thus, the claimant has proven by the greater weight of the

credible evidence that the additional medical services recommended

by Dr. Arnold (i.e. arthroscopic surgery) were necessitated by or

are connected with the claimant’s compensable right shoulder

injury. This would satisfy the first requirement necessary for the

recommended services to represent reasonably necessary medical

services, under Ark. Code Ann. §11-9-508.

As previously indicated, Dr. Arnold is a competent board

certified orthopaedic surgeon with particular expertise in the area

of medicine associated with the treatment of shoulder injuries.

Clearly, it cannot be assumed that he would recommend medical

treatment that was unnecessary or inappropriate. Thus, it is

obviously his opinion that the recommended arthroscopic procedure

has a reasonable expectation of benefitting the claimant by

correcting or at least stabilizing the actual physical damage

caused by her compensable injury and alleviating or reducing her

symptoms and limitations from this injury. Further, it is apparent

that Dr. Benafield would also be in agreement that corrective

arthroscopic surgery would be necessary and medically appropriate
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to repair the partial thickness tear of the tendon. In fact, it was

his intent to make this repair during the 2005 arthroscopy, had he

been able to actually have observed or detect this tear, during

this arthroscopy, it would have already been repaired.

 After consideration of all the evidence presented, it is my

opinion that the claimant has proven by the greater weight of the

credible evidence that the arthroscopic procedure, which has been

recommended by Dr. Arnold, is medically appropriate and is

reasonable in light of the potential benefit it offers to reduce

both the actual physical damage, which was caused by the

compensable right shoulder injury, and to alleviate or reduce the

symptoms and limitations this physical damage is causing. This

would satisfy the second requirement for these medical services to

constitute reasonably necessary medical services under Ark. Code

Ann. §22-9-508. 

FINDINGS OF FACT AND CONCLUSIONS OF LAW

1. The Arkansas Workers' Compensation

Commission has jurisdiction of this

claim.

2. On all relevant dates, in 2004, the

relationship of employee-self insured

employer-third party administrator

existed between the parties.

3. On or about October 24, 2004, the

claimant sustained compensable injuries
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to her right shoulder and right

wrist/hand.

4. The medical services recommended by Dr.

Christopher Arnold, in the form of an

arthroscopic procedure on the claimant’s

right shoulder, represents reasonably

necessary medical services for the

claimant’s compensable right shoulder

injury, under Ark. Code Ann. §11-9-508.

Pursuant to the provisions of this

subsection, the respondent is liable for

the expense of these services, subject to

the medical fee schedule.

5. The respondent has controverted the

claimant’s entitlement to an arthroscopic

procedure recommended by Dr. Arnold.

6. As no controverted benefits have been

awarded to the claimant, no controverted

attorney’s fee can be awarded to her

attorney.

ORDER

The respondent shall be liable for the expense of the medical

services recommended to the claimant for her compensable right

shoulder injury, by and at the direction of Dr. Christopher Arnold,

specifically in the form of her right shoulder arthroscopy. This
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liability is subject to the medical fee schedule established by

this Commission.

All benefits herein awarded, which have heretofore accrued,

are payable in a lump sum without discount. 

This award shall bear the maximum legal rate of interest until

paid.

IT IS SO ORDERED.   

                                                  
                    MICHAEL L. ELLIG
                       ADMINISTRATIVE LAW JUDGE
                                         


