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STATEMENT OF THE CASE

A hearing was conducted on January 22, 2010, to determine whether the

Claimant was entitled to additional Workers’ Compensation benefits.

A prehearing conference was conducted in this claim on December 16, 2009,

and a Prehearing Order was filed on said date.  At the hearing, the parties

announced that the stipulations, the issue, as well as their respective contentions

were correctly set out in the Prehearing Order.  A copy of the Prehearing Order was

introduced, without objection, as “Commission’s Exhibit 1.”

It was stipulated that the employee/employer/carrier relationship existed at

all relevant times, including May 2, 2008; that the Claimant sustained a

compensable injury to her left shoulder on said date; that she earned sufficient
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wages to entitle her to compensation rates of $316.00  per week for temporary total

disability and $237.00 per week for permanent partial disability; that the Claimant’s

healing period ended on September 24, 2008; that Respondents accepted and

were in the process of paying a twelve percent (12%) whole body impairment; and

that Respondents had controverted the Claimant’s entitlement to wage-loss

disability. 

By agreement of the parties, the sole issue presented for determination was

whether the Claimant was entitled to wage-loss disability. 

The Claimant contended, in summary, that due to her physical restrictions

she sustained wage-loss disability in an amount to be determined by this

Commission. The Claimant requested a controverted attorney’s fee on any benefits

awarded. 

The Respondents contended that Claimant did not sustain any wage-loss

disability, while maintaining that it had been ready, willing and able to return the

Claimant to work within any physical restrictions assigned by her treating

physicians. 

The Claimant testified in her own behalf. Mark Timothy Howell and Charles

Jordan were called as witnesses by Respondents. The record is composed solely

of  the  transcript  of  the  January  22, 2010, hearing, containing a packet of

medical reports consisting of forty-nine (49) pages which were introduced as “Joint

Exhibit A.” 
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From a review of the record as a whole, to include medical reports,

documents and other matters properly before the Commission, and having had an

opportunity to hear the testimony of the witnesses and to observe their demeanor,

the following findings of fact and conclusions of law are made in accordance with

Ark. Code Ann. §11-9-704:

FINDINGS OF FACT AND CONCLUSIONS OF LAW

1. The Arkansas Workers’ Compensation Commission has jurisdiction over this

claim.

2. The stipulations agreed to by the parties are hereby accepted as fact.

3. The Claimant has failed to prove, by preponderance of the evidence, that

she sustained any wage-loss disability as a result of her May 2, 2008, left

shoulder injury.

4. A preponderance of the credible evidence reflects that the only reason that

the Claimant has not returned to work for the employer herein is because of

health issues totally unrelated to her compensable injury. The employer has

proven, by a preponderance of the evidence, that it has at all times made

suitable employment available to the Claimant within any physical

restrictions imposed as a result of her left shoulder injury. 

DISCUSSION

The Claimant, Betty Lou King, is fifty-nine (59) years old. She has a high

school education. The Claimant worked for the employer, Frito Lay, for



-4-

approximately eight and one-half (8-1/2) years.  Again, it is undisputed that the

Claimant sustained a compensable injury to her left shoulder on May 2, 2008.

Respondent exercised good faith in meeting its obligations under our workers’

compensation laws by providing the Claimant with prompt medical treatment. The

Claimant was eventually required to undergo surgery on her left shoulder which was

performed by Dr. Christian Fahey, an orthopaedic surgeon with the Memphis

Orthopaedic Group in Memphis, Tennessee.  The Claimant underwent surgery on

June 13, 2008, to repair a tear in her left rotator cuff. Dr. Fahey initially released the

Claimant with restrictions. The record reflects that Respondents, at all times, made

work available to the Claimant within any physical restrictions imposed by her

doctor. On September 24, 2008, Dr. Fahey opined that the Claimant had reached

maximum medical improvement, at which time he assigned a twenty percent (20%)

impairment to the left upper extremity which could be converted to twelve percent

(12%) to the body as a whole. As reflected by the stipulations, Respondents

accepted, and were in the process of paying, the twelve percent (12%) whole body

impairment at the time of the prehearing conference.  (Jt. Ex. A, pp.26-27) 

The  record reflects that the employer at all times provided that Claimant

work within her physical restrictions. The record also reflects that the Claimant

returned to work and apparently worked from on or about September 24, 2008,

through on or about February 11, 2009, at which time she applied for FMLA.

Further, the record reflects that at the time the Claimant quit working she sought
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unauthorized medical treatment  for her left shoulder, which included treatment from

her family physician as well as by Dr. Spencer Guinn, who prescribed occupational

therapy for six (6) weeks which was paid by the Claimant’s health insurance. In

addition to her left shoulder problem, the Claimant was diagnosed with lymphoma

and was receiving chemotherapy at the time of the within hearing. The Claimant

stated that she applied, and was approved for, social security disability related to

her recent diagnosis of cancer.  The Claimant also stated that she continued to

experience physical problems with  her left shoulder. (Tr. 12-17)

On cross examination, the Claimant acknowledged that the physical

condition that prevented her from returning to work was her diagnosis and treatment

for cancer. (Tr. 21)

The record reflects that after the Claimant applied for FMLA,  she also

applied for short-term disability, which she received for twenty-six (26) weeks.  At

the time of the within hearing, the Claimant was drawing long-term disability. 

Mark Timothy Howell and Charles Jordan were both called as witnesses for

Respondents.  Rather than conduct an exhaustive analysis of their testimony,

suffice it to say that each testified concerning the employer’s policy of providing

workers with work related injuries jobs within any physical restrictions imposed by

treating physicians. In fact, the record reflects that the Claimant was provided

suitable employment until she voluntarily took off work and made application for

FMLA, as well as, short-term and long-term disability. Charles Jordan,
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Respondent’s Human Resources Manager, pointed out that in order to receive

short-term or long-term disability benefits a worker would be required to make an

assertion that the disability was not work-related. (Tr. 44)

Compensation for permanent disability benefits  for unscheduled injuries are

provided by Ark. Code Ann. §11-9-522 which is set out, in part, below:

(a) A permanent partial disability not scheduled in §11-9-521 shall be
apportioned to the body as a whole, which shall have a value of four hundred fifty
(450) weeks, and there shall be paid compensation to the injured employee for the
proportionate loss of use of the body as a whole resulting from the injury. 

(b) (1) In considering claims for permanent partial disability benefits in
excess of the employees percentage for permanent physical impairment, the
Workers’ Compensation Commission may take into account, in addition to the
percentage of  permanent physical impairment, such factors as the employee’s age,
education, work experience, and other matters reasonably expected to affect his or
her future earning capacity.  

(2) However, so long as the employee, subsequent to his or her injury, has
returned to work, has obtained other employment, or has a bona fide and
reasonably obtainable offer to be employed at wages equal to or greater than his
or her average weekly wage at the time of the accident, he or she shall not be
entitled to  partial disability benefits in excess of the percentage of permanent
physical impairment established by a preponderance of the medical testimony and
evidence. 

(c)(1) The employer or his or her worker’s compensation insurance carrier
shall have the burden of proving the employee’s employment, or the employee’s
receipt of a bona fide offer to be employed, at wages equal or greater than his or
her average weekly wages at the time of the accident. 

(2) Included in the stated intent of this section is to enable an employer to
reduce or diminish payments of benefits for a functional disability, disability in
excess of permanent physical impairment, which, in fact, no longer exists, or exists
because of discharge for misconduct in connection with the work, or because the
employee left his or her work voluntarily and without good cause connected with the
work.  (Emphasis supplied.)
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The record reflects that Frito Lay’s return to work policy fully complied with

the section of the Workers’ Compensation Act intended to diminish its liability for

wage-loss disability. Respondents have paid all appropriate benefits to which

Claimant is entitled, to date. The record reflects that Respondents have at all times

been ready, willing and able to return the Claimant to work within any physical

restrictions assigned by her physicians. Unfortunately, the Claimant developed a

more serious physical condition which prevents her return to work as evidenced by

her own testimony. 

The Workers’ Compensation Act is to be strictly construed.  A

preponderance of the evidence proves that the employer has at all times made

bona fide offers of employment at wages equal to the Claimant’s average weekly

wage at the time of  her accident. Accordingly, the within claim is hereby

respectfully denied and dismissed. 

IT IS SO ORDERED.

                                                                    
DAVID GREENBAUM                                 
Chief Administrative Law Judge                  


