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Claimant represented by Mr. Gary Davis, Attorney-at-Law, Little Rock, Arkansas.

Respondents represented by Mr. Guy Alton Wade, Attorney-at-Law, Little Rock,
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STATEMENT OF THE CASE

A hearing was conducted on January 25, 2010, to determine whether the

claimant was entitled to additional workers’ compensation benefits.

A prehearing conference was conducted in this claim on November 18, 2009,

and a Prehearing Order was filed on said date.  At the hearing, the parties

announced that the stipulations, the disputed issue, as well as their respective

contentions were correctly set out in the Prehearing Order.  A copy of the

Prehearing Order was introduced without objection as “Commission’s Exhibit 1".

It was stipulated that the employee/employer relationship existed at all

relevant times, including August 9, 2004; that the claimant sustained a

compensable right knee injury on said date; that she earned sufficient wages to
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entitle her to compensation rates of $279.00 per week for temporary total disability

and $209.00 per week for permanent partial disability; that, as the result of the

claimant over-compensating the use of her right extremity, she sustained a left knee

injury which was a compensable consequence of the right knee injury; that

respondents accepted and paid related medical for both knee injuries, as well as

appropriate temporary total disability benefits; that permanent impairment benefits

had been paid and/or were being paid; and that respondents controverted any

medical treatment related to claimant’s request for lap-band surgery.

By agreement of the parties, the sole issue presented for determination

concerned claimant’s entitlement to additional medical treatment, specifically, a

requested lap-band surgery.

Claimant contended, in summary, that as the result of her admitted injuries,

lap-band surgery had been recommended by her treating physician; that said

treatment was reasonably necessary, as well as related to the injury and should

therefore be paid by the respondents.

The respondents contended that the claimant’s need for lap-band surgery

was unrelated to the immediate claim.

The claimant was the only lay witness to testify.   The record is composed of

the transcript of the January 25, 2010, hearing containing numerous medical

reports, together with the evidentiary deposition of Dr. W. Scott Bowen introduced

as “Joint Exhibit 1" and retained in the Commission file in bound form.
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Subsequent to the hearing, both parties submitted post-hearing briefs

addressing the issue of claimant’s entitlement to the requested surgery. In addition,

subsequent to the hearing, the parties explored a compromise resolution of the

issue and requested that an opinion be withheld pending exploration of a resolution

which was not achieved. The post-hearing briefs and correspondence submitted

subsequent to the hearing have been blue-backed and made a part of the record

herein. 

From a review of the record as a whole, to include medical reports,

documents and other matters properly before the Commission, and having had an

opportunity to hear the testimony of the claimant and to observe her demeanor, the

following findings of fact and conclusions of law are made in accordance with Ark.

Code Ann. §11-9-704:

FINDINGS OF FACT AND CONCLUSIONS OF LAW

1. The Arkansas Workers’ Compensation Commission has jurisdiction over this

claim.

2. The stipulations agreed to by the parties are hereby accepted as fact.

3. The claimant has failed to prove, by a preponderance of the evidence, that

her need for a weight reduction procedure, such as lap-band surgery, is

reasonably necessary medical treatment for her August 9, 2004, admitted

injuries to her right and left knees. 

4. The claimant has failed to prove that the requested treatment is related to
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her workers compensation claim. Rather, a preponderance of the credible

evidence reflects  that  the claimant’s need for a weight reduction program,

such as lap-band surgery, pre-existed the admitted injuries.

5. All additional issues, including claimant’s entitlement to vocational

rehabilitation assistance, permanent disability benefits, and future medical

benefits are, by necessity, specifically reserved.

DISCUSSION

The sole issue presented for determination concerns claimant’s entitlement

to a requested lap-band surgery suggested by Dr. W. Scott Bowen, the claimant’s

primary treating physician.  Clearly, the record as a whole reflects that the claimant

requires medical treatment in the form of some type of weight reduction program

which might include some type of stomach or gastric surgery.  It appears undisputed

that the claimant desperately needs to undergo a major weight reduction because

of her morbid obesity.  However, the record also reflects that the claimant was

obese before sustaining an injury on August 9, 2004 to her right knee, and that the

injury, which subsequently resulted in a compensable injury to the left knee, did not

create the claimant’s weight gain and need for a weight reduction program.  Further,

I feel compelled to point out that Dr. Bowen, while an excellent and highly respected

orthopaedic surgeon, is not the proper medical expert to make recommendations

concerning what would be an appropriate weight loss program.  Invasive surgery

such as lap-band surgery and/or gastric by-pass surgery should be evaluated by
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either a bariatric surgeon or another weight loss specialist. 

As reflected by the stipulations, respondents have exercised good faith in

meeting its obligations under our workers’ compensation laws by accepting and

paying appropriate temporary total disability and permanent impairment benefits,

to date.  The claimant sustained a compensable right knee injury on August 9,

2004.  As a result, the claimant eventually underwent a total knee replacement to

the right extremity.  Further, as a result of claimant’s overcompensating for the use

of her right extremity, she sustained a left knee injury as a compensable

consequence thereof.  The claimant eventually required a total left knee

replacement.  Respondents have paid all medical and related treatment for both

knee injuries.  Apparently, respondents continue to pay related treatment for both

knees while specifically controverting any medical treatment related to a requested

lap-band surgery.

FACTUAL BACKGROUND

The  claimant,  Carla  Key,  testified  in  her  own behalf. The claimant is

forty-eight (48) years old.  She has a high school education, graduating from Little

Rock Central in 1979.  On, and before,  August 9, 2004, the claimant was employed

as a maintenance custodian for the Pulaski County Special School District.  The

claimant worked for respondent for more than seventeen (17) years.  The claimant’s

job activities included sweeping, mopping, stripping and waxing floors, moving

tables, chairs, and furnishings, as well as general maintenance of the building.
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Although, the claimant could not specifically recall reporting a prior back injury while

moving a file cabinet in early 2003, she acknowledged that in a report dated

February 10, 2003 Dr. John Wilson, an orthopaedic surgeon, indicated that she hurt

her back while moving a file cabinet while also noting that her weight was two

hundred seventy-eight (278) pounds. Dr. Wilson recommended that the claimant

undertake a low carb diet in attempt to lose some weight. The claimant is five foot

two and a half  inches (5' 2 ½") tall. It is undisputed that the claimant was described

as obese prior to her injury. However, the record does reflect that the claimant was

successful in losing some weight between February, 2003, and January 20, 2005,

six (6) months post-injury, at which time her weight was recorded at two hundred

twenty (220) pounds. Unfortunately, at some point following the claimant’s knee

injuries and surgeries she again began gaining weight. At the time of the within

hearing, the claimant weighed over three hundred (300) pounds which made it

difficult for her weight to be recorded. The claimant has been described as morbidly

obese.  The  claimant  has requested additional medical treatment in the form of

lap-band surgery due to her morbid obesity. The claimant maintains that the surgery

was recommended by her treating physician and should be the responsibility of the

respondents. Respondents contend that the claimant’s need for surgery is unrelated

to the claim and that her morbid obesity pre-existed her knee injury. The claimant

relies in part on the April 1, 2008, report from Dr. Bowen which is set out in part

below:
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Dear Ms. Goodbar:

Ms. Key comes in today for her knee injury and subsequent surgery.
After surgery, she has gained weight, making it more difficult for her
to get around and increasing the stress on her knees. She has failed
at attempts with weight reduction with diet plans in the past. I think it
is critical for her long term well being to lose weight and I believe in
that regard, she may well be a candidate for a weight reduction
procedure such as a lap band surgery. I think that due to the fact that
these symptoms and pain subsequent to her injuries have increased
her weight, this will need to be considered related to her original
injury. (Cl. Ex. A, p.25) (Emphasis supplied)

In a subsequent April 15, 2008 letter Dr. Bowen opined that the claimant’s

need for lap-band surgery was the direct result of her workers’ compensation

injuries. (Cl. Ex. A, p.26) 

Respondents took the claimant’s evidentiary deposition on December 15,

2009, which was introduced as “Joint Exhibit 1" and made a part of the record

herein. Rather than conduct an exhaustive analysis of Dr. Bowen’s deposition,

suffice it to say that Dr. Bowen candidly admitted that the claimant was a candidate

for a weight loss program at all times prior to her August, 2004, injury and, in fact,

acknowledged that because the claimant had failed multiple diets, he would have

recommended aggressive treatment, including surgery, even in the absence of the

claimant’s work-related injury.  Dr. Bowen also agreed that the major cause of the

claimant’s weight condition pre-existed her injury and, further, that the injury was not

the major cause of the claimant’s weight gain. (Jt. Ex. 1, p.12) 

First, I feel compelled to point out that major cause is not a requirement for
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continued reasonably necessary medical treatment under our Workers’

Compensation Act. Rather, the issue is whether the requested treatment is

reasonably necessary and related to the injury.

Dr. Bowen first evaluated the claimant in January, 2007. At that point the

claimant had already undergone arthroscopic surgery performed by Dr. Steve

Hudson. At the time of Dr. Bowen’s initial examination the claimant weighed two

hundred sixty (260) pounds. His examination revealed that the claimant had

evidence of arthritis in her knee as a result of the previous surgery and

menisectomy. Dr. Bowen did not have benefit of any of the records from Dr. Hudson

or any of the claimant’s pre-existing problems. However, Dr. Bowen was questioned

about the claimant’s pre-existing weight problems and his current recommendations

concerning the causal relationship. Portions of his deposition follow:

Q Now, have you subsequently received any information
regarding any prior care, or any information from her family
physician regarding her care?

A We may have had a letter or two, but as far as any significant
communications from her previous doctors, no, I do not.

Q Okay. And were you made aware of or did you have any
knowledge of any kind of prior orthopedic conditions or
problems or treatments she had received, other than Dr.
Hudson, involving this matter?

A None other than I believe she had complained to her family
physician of this  problem as well. 

Q Okay. By “this problem,” I think we’re talking about her knee.
Is that right?
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A Correct. Yes.

Q Okay.

A But no other medical issues that I’m aware of.

Q All right. Doctor, I’m going to show you and ask that this be
made an exhibit.

Mr. Wade: Gary, it’s a February 10, 2003, note of Dr.
Wilson. I’ll get a copy made so it doesn’t have
my highlights.

(Document, consisting of 1 page, was marked for identification
as Respondents’ Exhibit No. 1, and appended hereto.)

MR. WADE (continuing):

Q She apparently saw Dr. Wilson, it looks like, on February the
10th of 2003, concerning an injury in January 6th of ‘03
regarding her back.

A Yes.

Q Dr. Wilson makes mention in the last paragraph regarding the
strain and the fact that she was considerably overweight.

A Yes.

Q And noted her weight to be 278 pounds at that point.

A Yes.

Q That would be more than what she weighed at the time of your
initial visit. Is that correct?

A By our report, yes.

Q Okay. Now, he also suggests that she go on a low-carb diet,
and have some daily physical therapy, and those type things,
based on her weight.
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A Correct.

Q Do you believe, based upon your knowledge and
understanding and treatment of Ms. Key, that those were
certainly good recommendations with regard to her weight at
that time?

A They were very good recommendations, yes.

Q And this visit was actually before her injury in August of 2004.
Is that correct?

A Yes.

Q Okay. Doctor, do you know how long she had been–well, let
me ask you this, let me back up– what do you consider to be
morbidly obese?

A Generally, morbidly obese would– looking at the so-called
body mass index, or BMI, is a reference that a lot of people
use. If it’s over 40, then that is considered morbidly obese. Or
at least a hundred pounds over your ideal body weight, would
be another generalized term. 

Q Now, is there a table you use to determine that or is it just kind
of a –

A There actually is a table. We have a table based on the BMI
rates, and you know, even though I may not have that in my
present chart in my office, we do have that. It would be easy to
obtain that, based on a height of five-three and approximately
260 when I first saw her. With that current weight, I guarantee
that is a BMI in excess of 40. 

Q Now, when you say in excess of 40, you mean 40 pounds over
what would be the ideal weight?

A No, no, 40 is a number. It’s called BMI. It is just simply a figure
where an ideal BMI is usually 20 to 25; over 30 is considered
somewhat obese; over 35 is significantly obese; and over 40
is considered morbidly obese.
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Q Okay. So based upon her height in February the 10th of 2003
and the BMI that you’re referring to, would she be morbidly
obese?

A Yes, she is.

Q Okay. And the same would be true when you first saw her in
January of 2007?

A That’s true. (Jt. Ex. 1, pp.6-9)

* * * * *

Q So the fact that she was overweight or obese would not have
been something that was caused by her injury in August of
2004?

A Correct.

Q Now, would you agree that she actually needed treatment for
her weight before this injury in August of 2004?

A Yes.

Q And if you were treating her in February of 2003 when Dr.
Wilson saw her, would you recommend lap band surgery at
that point?

A I would have. Or at least a consultation with an expert in that
field. 

Q Now, you don’t perform lap band surgeries?

A That’s correct, no.

Q You’re not holding yourself out as a –

A No.

Q – doctor that does gastric bypasses or lap band surgery or
anything dealing with actually addressing a weight concern or
an issue. Is that right?
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A That’s right.

Q So if you had been treating her in February of 2003, you would
have recommended then a lap band surgery or some
something to address her weight condition at that point?

A I would. If she had had a failure of efforts of dieting, I would
have strongly recommended she see one of three or four
surgeons in this area that do that surgery as a specialty.

Q Okay. Now, her weight condition did not start in 2004, with this
particular injury, did it, doctor?

A No. She was obese prior to that.

Q So she had a pre-existing weight condition before this injury.
Is that correct?

A That is correct.

Q And you have recommended that she be referred to a
physician, I believe, for lap band surgery. Is that right?

A Correct. (Jt. Ex. 1, pp.10-11)

* * * * *

BY MR. WADE:

Q Doctor, when you last saw her in July of ‘08, you were
precluding her from returning to work in a custodial area. Is
that right?

A That’s correct.

Q You were not foreclosing or keeping her from looking for work
in other areas that she may be able to do. Is that right?

A I was simply speaking of her current job.

Q Okay. Now, at 278 pounds in February of 2003, she needed
lap band surgery. Correct?
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A She had, apparently, failed multiple diets, and I would think
(sic) would have been a good candidate. 

Q And that would have been a recommendation you would have
made had you been her treating physician at that time?

A I would have said, if she couldn’t lose the weight on her own,
I would have referred her to someone to assess that. 

Q And that was clearly before any August 2004 injury or
treatment that you were involved with or provided?

A That’s true.

Q Okay. That’s all. (Jt. Ex. 1, pp. 23-24)

ADJUDICATION

The Workers’ Compensation Act requires employers to provide such medical

services as may be reasonably necessary in connection with an employee’s injury.

Ark. Code Ann. §11-9-508(a)(Repl. 2002); American Greeting Corp. v. Garey, 61

Ark. App. 17, 963 S.W.2d 613 (1998).  Injured employees must prove that medical

services are reasonably necessary by a preponderance of the evidence; however,

those services may include that necessary to accurately diagnose the nature and

extent of the compensable injury; to reduce or alleviate symptoms resulting from the

compensable injury; to maintain the level of healing achieved; or to prevent further

deterioration of the damage produced by the compensable injury.  Ark. Code Ann.

§11-9-705(a)(3)(Repl. 2002); Jordan v. Tyson Foods, Inc., 51 Ark. App. 100, 911

S.W.2d 593 (1995); See Artex Hydrophonics, Inc. v. Pipin, 8 Ark. App. 200, 649

S.W.2d 845 (1983). 
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The claimant has the burden of proving, by a preponderance of the evidence,

that she is entitled to benefits. Stone v. Patel, 26 Ark. 54, 759 S. W.2d 579 (1998).

There is no presumption that a claim is compensable, that an injury is job-related,

or that a claimant is entitled to benefits. Crouch Funeral Home v. Crouch, 262 Ark.

App. 417, 557 S.W.2d 392 (1997). Likewise, there is no presumption that treatment

is reasonable, related necessary. Central Maloney, Inc. v. York, 10 Ark. App. 254,

663 S.W.2d 196 (1984).

I have been unable to find any cases specifically dealing with “lap-band”

surgery requested by the claimant. There are a number of cases which address

whether gastric bypass surgery is reasonably necessary treatment for a work

related injury. Respondents cite an Arkansas Court of Appeals case, Oliver v.

Guardsmark, Inc., 68 Ark. App. 24, 3 S.W.3d 336 (1999), which affirmed the Full

Commission’s denial for an invasive gastric bypass surgery. In Oliver, the Court

found that the Commission’s decision was supported by substantial evidence. In her

brief, claimant correctly points out that the immediate claim is distinguishable from

the Oliver v. Guardsmark, Inc., claim. Distinguishing the claim does not satisfy the

claimant’s burden of proving that the treatment is reasonably necessary. Claimant

cites Perry v. Leisure Lodges,Inc., 19 Ark. App. 143, 718 S.W.2d 114 (1986), for the

proposition that surgical intervention for purposes of weight loss has been found

reasonably necessary medical treatment. This claim is also distinguishable from the

Perry claim. In that claim, Nonie Perry, a licensed practical nurse sustained a
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compensable back injury while assisting a patient that had become violent and

pushed the claimant over a wheel chair, causing an injury to the claimant’s back. At

the time of the injury, Ms. Perry weighed 294 pounds. Because of her obesity, the

back injury was difficult to diagnose and treat. The treating physician recommended

gastric bypass surgery to diagnose and treat the back injury. The surgery was found

to be necessary and reasonable and the claimant was awarded benefits. In the

instant claim, respondents have paid all reasonably necessary medical to treat the

claimant’s knee injuries, including total knee replacements for both knees.

Respondents are now asked to pay for a procedure to help reduce the claimant’s

weight. The claimant’s morbid obesity compromises a number of health issues,

including, but not limited to, potentially affecting the longevity of the claimant’s knee

replacements because her weight may cause  the hardware to wear out earlier than

normal. The claimant maintains that her inactivity caused by her injuries has caused

her to become obese. I did not find this testimony to be persuasive. The record

reflects that there are numerous forms of exercise that may assist the claimant in

her attempts at weight loss. The greatest culprit in the claimant’s weight gain is

caused by her volitional eating. While valid arguments can be made that voluntarily

paying for the claimant’s weight loss surgery would ultimately save respondents the

costs of additional workers’ compensation benefits, respondents cannot be

compelled to pay a benefit which it is not legally obligated to pay. A weight loss

program is a general health issue and cannot be considered an entitlement under
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our Act.

A review of the case law reflects that the Commission as well as the

Arkansas Courts have generally found that gastric bypass surgery was not

reasonably necessary medical treatment. See, Taylor v. City of Little Rock, AWCC

E914169 (Opinion filed March 15, 2004); Smith v. City of Hamburg, AWCC

E606182 (Opinion filed February 23, 1998); Shepherd v. VanOhlen Trucking, 49

Ark. App. 36, 895 S.W.2d 945 (1995); Hammer v. Intermed Northwest, et al, 270

Ark. 262, 603 S.W.2d 913 (1980). See also, Oliver v. Guardsmark, Inc., 68 Ark.

App. 24, 3 S.W.3d 336 (1999).

As previously noted, respondents have exercised good faith in meeting its

obligations under our workers’ compensation laws by providing the claimant with

such medical services that were reasonably necessary to treat the claimant’s knee

injuries. They are now asked to provide a medical service which may improve the

claimant’s overall health and quality of life and at the same time benefit

respondents. Specifically, in the absence of a weight reduction program the

claimant’s overall disability may be increased. Further, in the absence of a weight

reduction program the longevity of the claimant’s knee replacements will in all

likelihood be compromised and require earlier revisions which are extremely costly.

However, the sole issue presented for determination is whether the claimant’s

requested surgery is reasonably necessary medical treatment related to her

admitted injury. A preponderance of the credible evidence, including the evidentiary
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deposition of Dr. Bowen reflects that the claimant required a weight loss program

prior to her August 9, 2004, admitted injury. The claimant has struggled with a

weight problem for many years prior to her injury. The fact that the claimant’s pre-

existing obesity has increased does not make the need for treatment related. The

claimant has failed to establish, by a preponderance of the evidence, that her need

for lap-band surgery is related to her August 9, 2004, work-related injury.

Accordingly, the within claim is hereby respectfully denied and dismissed.

IT IS SO ORDERED.

                                                                    
DAVID GREENBAUM                                 
Chief Administrative Law Judge                  


