
BEFORE THE ARKANSAS WORKERS’ COMPENSATION COMMISSION

CLAIM NO. F804109

PRECIOUS M. KELLY CLAIMANT

PETIT JEAN POULTRY, INC. RESPONDENT EMPLOYER

LIBERTY MUTUAL RESPONDENT CARRIER

ORDER AND OPINION FILED MARCH 25, 2010

Hearing before Administrative Law JUDGE LINDA K. MARSHALL.

Claimant represented by the HONORABLE PHILIP M. WILSON, Attorney at Law, Little
Rock, Arkansas.

Respondents represented by the HONORABLE MICHAEL E. RYBURN, Attorney at
Law, Little Rock, Arkansas.

STATEMENT OF THE CASE

The above claim came on for a hearing on March 12, 2010, in Hot Springs,

Arkansas.  A prehearing conference was held and a prehearing order was filed on

February 24, 2010.  A copy of the prehearing order was marked as Commission Exhibit

No. 1 and made a part of the record without objection.

At the prehearing conference, the parties agreed to the following stipulations:

1.  There was an April 11, 2008, specific incident cut
to the finger.

3.  The compensation rates are $223/168.

The claimant contends she is entitled to the emergency room bill being paid in

the amount of $432.70 and either a return appointment to the emergency room or to

see a hand specialist, such as Dr. Jeannine Anderson.  The claimant also wants to

exercise her right to a one-time change of physician.

Respondents are contending that further treatment is not reasonable and
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necessary and that the emergency room visit was not authorized.  Respondents

contend a change of physician is not warranted.

ISSUES TO BE LITIGATED

1.  Emergency room bill.

2.  Additional medical/change of physician.

3.  Attorney’s fee.

From a review of the record as a whole, to include medical reports, documents

and other matters properly before the Commission, and having had an opportunity to

hear the testimony of the witnesses and to observe their demeanor, the following

findings of fact and conclusions of law are made in accordance with Ark. Code Ann.

§11-9-704:

FINDINGS OF FACT
AND

CONCLUSIONS OF LAW

1.  There was an April 11, 2008, specific incident cut to the finger.

2.  The compensation rates are $223/168.

3.  The claimant has proven by a preponderance of the evidence that the

emergency room bill was reasonable and necessary medical treatment and is the

responsibility of respondents.

4.  The claimant has requested a change of physician or a one-time visit with a

hand specialist and I find the claimant has a right for such visit pursuant to Ark. Code

Ann. §11-9-514(a)(3)(ii).

5.  The claimant’s attorney is awarded a $200 attorney’s fee pursuant to Ark.
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Code Ann. §11-9-715 for legal services in connection with the change of physician.

DISCUSSION

The claimant, 33 years old, sustained a compensable injury of a cut to her thumb

while working for the respondent employer.  The cut happened about 11:00 a.m. and

the claimant went to the nurse’s station and got her finger cleaned and bandaged.  The

claimant was moved to a different job and continued to work to the end of her shift. 

The claimant testified that she told her supervisor, Dena, that her finger was hurting and

she wanted to go to the doctor.  She testified that Dena did not direct her to a doctor.

The claimant testified that she called her family doctor and could not see him

and she went to the emergency room where three stitches were put in her thumb.  The

claimant testified that she used the telephone in the nurse’s station to call her family

doctor.  According to the claimant, the respondents did not pay the emergency room

bill.  The claimant testified that she continues to have problems with her thumb and her

hand.

The claimant testified that the employer did not offer to send her to the company

doctor and she did not refuse to go to the company doctor.  The claimant testified that

she was fired on April 15, 2008 and the employer stated it was because she refused to

go to the company doctor; however, the claimant reiterated that she never refused to go

to the company doctor.

The claimant testified that she continues to have pain and her fingers keep

locking up on her, particularly the index finger, the middle finger and the ring finger even

though only the top of her thumb was cut.  The claimant has not seen a doctor since the

emergency room visit.
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ADJUDICATION

Ark. Code Ann. §11-9-508(a) (Supp. 2005) provides that an employer shall

promptly provide for an injured employee such medical treatment as may be reasonably

necessary in connection with the injury received by the employee.  The employee has

the burden of proving by a preponderance of the evidence that medical treatment is

reasonable and necessary.  Hamilton v. Gregory Trucking, 90 Ark. App. 248, 205

S.W.3d 181 (March 16, 2005).  What constitutes reasonably necessary treatment under

the statute is a question of fact for the Commission.  Id.  The Commission has the

authority to accept or reject medical opinions and its resolution of the medical evidence

has the force and effect of a jury verdict.  Estridge v. Waste Mgmt., 343 Ark. 276, 33

S.W.3d 167 (2000).

There is no dispute that the claimant sustained a compensable cut to her thumb

on April 11, 2008 and received some medical attention at the nurse’s station.  I found

the claimant’s testimony to be credible that she asked to go to the doctor for her finger

and was refused.  I find the emergency room visit to be reasonable and necessary for

treatment of the claimant’s finger and the visit resulted in the finger needing three

stitches.  Respondents are responsible for the emergency room visit.

The claimant has next asked for a visit with a doctor for her hand.  There was

never an authorized treating physician for the claimant.  The medical documentation

simply indicates that the thumb required three stitches.  The emergency room report

indicated the claimant should return in 10 days for the stitches to be removed.  The

claimant testified that she only had the one emergency room visit.
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The claimant has also requested a change of physician or a one-time visit with

Dr. Jeannine Anderson, a hand specialist.  Ark. Code Ann. §11-9-514(a)(3)(ii)

established an absolute, statutory right to a one-time change of physician under the

Arkansas Workers’ Compensation Act where the employer had contracted with a

managed care organization and had exercised the right to select the initial primary-care

physician.  Collins v. Lennox Indus., Inc., 77 Ark. App. 303, 75 S.W.3d 204 (2002).

The instant case is a bit unusual since the claimant did not have an authorized

treating physician.  The only medical treatment the claimant has received is the

emergency room visit where she had three stitches in her cut thumb and the cleaning

and bandaging at the employer’s nurse’s station.  If the parties are not able to arrive at

some resolution of this matter, I find the claimant is entitled to a one-time visit with

either her family doctor or a hand specialist that is part of the employer’s managed care

organization.

ORDER

The claimant has proven by a preponderance of the evidence that the

emergency room bill was reasonable and necessary medical treatment and is the

responsibility of respondents.  The claimant has requested a change of physician or a

one-time visit with a hand specialist and I find the claimant has a right for such visit

pursuant to Ark. Code Ann. §11-9-514(a)(3)(ii).
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The claimant’s attorney is awarded a $200 attorney’s fee pursuant to Ark. Code

Ann. §11-9-715 for legal services in connection with the change of physician.

IT IS SO ORDERED.

_____________________________
LINDA K. MARSHALL
ADMINISTRATIVE LAW JUDGE


