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Respondent No. 1 was represented by Mr. Michael Dennis, Attorney at Law,

Pine Bluff, Arkansas.

Respondent No. 2 was represented by Ms. Christy King, Attorney at Law,

Little Rock, Arkansas.

STATEMENT OF THE CASE

On April 13, 2010, the above captioned claim came on for a hearing in

El Dorado, Arkansas.  A prehearing conference was conducted on February 4,

2010, and a Prehearing Order was entered on that same date.  A copy of the

Prehearing Order was marked as Commission Exhibit “1" and made a part of the

record without objection, subject to any modifications made at the full hearing. 

The parties stipulated to the following at the April 13, 2010, full hearing:
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1) The Arkansas Workers’ Compensation Commission has

jurisdiction of this claim.

2) The employee-employer-carrier relationship existed at all

relevant times, including February 7, 1999.

3) Full Commission Opinions entered March 7, 2007,

September 23, 2008, and the Court of Appeals decision on

September 2, 2009, are res judicata and the law of the case,

with the exception of wage rates pertaining to Respondent

No. 2.

4) At the full hearing, Respondent No. 1 changed its position

regarding additional temporary total disability and stipulated

with claimant’s counsel that claimant remained in her healing

period following her March 2007 surgery from March 21,

2007, through March 21, 2008.  Further, respondents agreed

at the full hearing to stipulate that claimant is entitled to

temporary total disability benefits from March 21, 2007,

through March 21, 2008.

5) At the full hearing, the parties agreed that all prior hearing

transcripts and exhibits would be admitted into this record by

reference.

At the full hearing, the parties agreed to litigate the following issues:

1) The extent of the claimant’s present anatomical disability

rating pursuant to the AMA Guidelines for the Evaluation of

Permanent Impairment, 4th Edition following the claimant’s

March 21, 2007, surgery.

2) Whether the claimant is now permanently and totally disabled

or entitled to wage loss disability benefits in excess of her

anatomical impairment rating.

3) Compensation rates.

4) Attorney’s fees.
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At the full hearing, the claimant contended that she has an anatomical

rating of at least 21% which is an increase of 7% over her previously adjudicated

permanent impairment.  Claimant also contends she has additional wage loss

disability over and above the previous finding of 42% up to and including

permanent and total disability.  The claimant contends she is entitled to attorney’s

fees, and claimant contends that she is entitled to a temporary total disability rate

of $375.00 per week and a permanent partial disability rate of $281.00 per week.

Respondent No. 1 contended at the full hearing that even with claimant’s

anatomical impairment increase, the previous award of wage loss disability in

addition to permanent partial disability results in claimant having been paid all

sums due for permanent impairment.  Respondent No. 1 contends that the

claimant has suffered no additional wage loss disability and that the claimant is

not entitled to additional benefits and therefore not entitled to attorney’s fees.

Respondent No. 1 contends that the claimant’s average weekly wage at the time

of her compensable injury was $522.61 per week which would entitle the claimant

to compensation rates of $349.00 per week for temporary total disability and

$262.00 per week for permanent partial disability.  Respondent No. 1 contends

that the claimant’s 14% permanent anatomical impairment for previous surgeries

has been established by law of the case and is res judicata.  As such,

Respondent No.1 contends that the total anatomical impairment is 17%.
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Respondent No. 2 contended at the full hearing that if the claimant is found

to be permanently and totally disabled, the Trust Fund stands ready to

commence with weekly benefits in compliance with A.C.A. § 11-9-502.

Therefore, the Trust Fund has not controverted the claimant’s entitlement to

benefits.  The Trust Fund contends that the claimant’s average weekly wage at

the time of her injury in February of 1999 would be $522.61 entitling the claimant

to compensation rates of $349.00 per week for temporary total disability and

$262.00 per week for permanent partial disability.  The Trust Fund contended at

the full hearing that if the claimant is found to be permanently and totally

disabled, the payment of benefits that have been paid at the erroneous rate would

not accelerate the Trust Fund’s takeover date as set forth in Hill v. CGR Medical

Corp.  The Fund also contended that there are no exceptional circumstances

pertaining to the claimant’s average weekly wage.

DISCUSSION

This claim has been the subject of several administrative law judges and

Full Commission Opinions.  Multiple disputed issues have arisen between the

parties over the years resulting in a highly litigious claim.  The parties have

agreed that the prior Opinions issued by administrative law judges, the Full

Commission, and Court of Appeals are incorporated by reference herein.  The

parties have also agreed to incorporate by reference all prior hearing transcript
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records previously before the Commission and all attached exhibits to those

transcripts.

This claim originated when the claimant worked for the respondents as the

new job coordinator in its engineering department on February 7, 1999.  On that

day the claimant sustained compensable neck and back injuries after being hit

in the head by a steel core bar that weighed over 400 pounds.  Ultimately, the

claimant returned back to work for the respondents for some nine months until

she was laid off.  The claimant also applied for and drew 26 weeks of

unemployment insurance benefits.  On August 27, 2001, the claimant underwent

a cervical fusion at C5-6 which was performed by Dr. Richard Jordan for which

benefits were paid.  This claim became the subject of prior hearings which

related to the claimant’s healing period, compensability of her back injury, and

her enti tlement to a proposed L5/S1 percutaneous discectomy.  In an Opinion

dated May 7, 2003, Administrative Law Judge Karen McKinney found that the

cla imant’s healing period had not ended and found her back condition to be a

compensable injury.  Administrative Law Judge McKinney at that time awarded

the claimant temporary total disability benefits from May 15, 2000, through a date

yet to be determined.  On February 23, 2006, a hearing was held in El Dorado,

Arkansas, before Administrative Law Judge Mark White which addressed the

following issues: 1) whether the claimant was entitled to additional temporary
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total disability benefits; 2) whether the claimant was entitled to additional

permanent partial disability benefits; 3) whether the claimant had sustained wage

loss in excess of her permanent anatomical impairment rating; 4) enforcement of

the Commission’s prior Orders; 5) controversion and attorney’s fees.

On May 9, 2006, Administrative Law Judge Mark W hite issues his Opinion

as a result of the February 23, 2006, hearing.  Administrative Law Judge Mark

White found that the claimant had reached the end of her healing period on

August 4, 2003, and found that the claimant was entitled to temporary total

disability benefits from May 15, 2000, through August 4, 2003.  Administrative

Law Judge Mark White also found that the claimant sustained permanent

impairment of 14% to the body as a whole as a result of her compensable injury

and found that the claimant had suffered wage loss in the amount of 86% over

and above her permanent anatomical rating for a total impairment of 100%.  An

appeal followed Administrative Law Judge Mark White’s May 9, 2006, Opinion

and on March 7, 2007, the Full Commission affirmed and modified Administrative

Law Judge Mark W hite’s May 2006 Order.  

The Full Commission Opinion filed March 7, 2007, affirmed Administrative

Law Judge Mark W hite’s finding that the claimant had reached maximum medical

improvement on August 4, 2003, and affirmed Administrative Law Judge Mark

White’s determination that the claimant had sustained a 14% permanent
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impairment to the body as a whole as a result of her February 1999 compensable

injury.  The Full Commission, however modified Administrative Law Judge Mark

White’s finding of an 86% wage loss disability over and above the claimant’s

permanent anatomical impairment.  The Full Commission found that the claimant

was only entitled to wage loss in the amount of 28% over and above her

permanent anatomical impairment rating of 14% to the body as a whole for a total

impairment of 42%.  

In the March 7, 2007, Full Commission Opinion, the Full Commission gives

a detailed history of the claimant’s injury, medical treatment up through the 2006

full hearing before Administrative Law Judge Mark White, her educational

background, and work history.  The Full Commission Opinion filed March 7, 2007,

has been incorporated herein by reference and will not be repeated word for word

but is also incorporated by reference in this Opinion.  (See, Full Commission

Opinion filed March 7, 2007, pages 2-12).

Following the Full Commission Opinion filed March 7, 2007, the claimant

underwent another back surgery on March 21, 2007.  The March 21, 2007,

surgery was an issue before this administrative law judge at a January 8, 2008,

full hearing.  The issue at that time was whether the claimant’s March 21, 2007,

cervical spine surgery was reasonable, necessary, and related to the February 7,

1999, compensable injury.  This administrative law judge in an Opinion filed
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April 4, 2008, which has been incorporated by reference herein found that the

March 21, 2007, cervical surgery was related to the claimant’s 1999

compensable injury and was Respondent No. 1's responsibility.  This

administrative law judge’s Opinion filed April 4, 2008, was affirmed and adopted

by the Full Commission and subsequently affirmed by the Court of Appeals and

is now res judicata in this claim.

Even though this administrative law judge, the Full Commission, and the

Court of Appeals found that the claimant’s March 21, 2007, cervical surgery was

reasonable, necessary, and related to the claimant’s 1999 compensable injury,

Respondent No. 1 still found it necessary to dispute any temporary total disability

benefits following the March 21, 2007, surgery, at the prehearing conference on

February 4, 2010.  At the prehearing conference, February 4, 2010, which was

followed by the Prehearing Order filed that same date, Respondent No. 1 still

controverted any additional temporary total disability benefits.  However, at the

full hearing, Respondent No. 1 then changed their mind and accepted that the

claimant was entitled to temporary total disability benefits from March 21, 2007,

through March 21, 2008.  However, at the time of the full hearing on April 13,

2010, Respondent No. 1 still has not paid the claimant for the temporary total

disability benefits.

The claimant now contends that she is now permanently and totally
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disabled, or in the alternative entitled to wage loss disability benefits.  The

claimant also contends entitlement to a finding of additional permanent partial

anatomical impairment due to the March 21, 2007, surgery.

As far back as 2003 in front of Administrative Law Judge Karen McKinney,

Respondent No. 1 and claimant stipulated that the claimant’s compensation rates

were $375.00 per week for temporary total disability and $281.00 per week for

permanent partial disability.  Then, again, at the January 8, 2008, full hearing,

Respondent No. 1 by and through their attorney, Mr. Michael Dennis, stipulated

again the claimant’s compensation rates are $375.00 per week for temporary

total disability and $281.00 per week for permanent partial disability.  At the

January 8, 2008, full hearing, Respondent No. 2 were not a party to this matter

but were subsequently brought in when the claimant requested permanent and

total disability.  Respondent No. 2, the Death and Permanent Total Disability

Trust Fund, contended that they were not bound by the stipulations of the parties

regarding comp rates and requested the issue of appropriate comp rates to be

determined at the April 13, 2010, full hearing.  As a result of Respondent No. 2's

new contention regarding wage rates, Respondent No. 1 also contended that the

wage rates they had stipulated to for over five years were no longer applicable.

Also since the last adjudication in this matter, Respondent No. 1 and

claimant have had significant disputes regarding appropriate attorney’s fees
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which are now one of the issues now pending before the Commission.

ADJUDICATION

The first issue to be determined is whether the claimant sustained any

additional anatomical impairment as a result of her March 21, 2007, surgery.  As

mentioned above, the last adjudication regarding the claimant’s whole body

anatomical impairment rating is by the Full Commission Opinion filed March 7,

2007.  In the Full Commission Opinion, the Commission determined the claimant

had a 14% permanent impairment to the body as a whole.  As previously

adjudicated by this administrative law judge the claimant’s C4-5 anterior cervical

discectomy and fusion on March 21, 2007, was reasonable, necessary, and

related to the claimant’s 1999 compensable injuries.  In a report dated

February 8, 2008, found at Claimant’s Exhibit 1, page 2, Dr. Richard Jordan

states, “Based on the AMA Guidelines for the Evaluation of Permanent

Impairment, Fourth Edition, page 113, table 75, section IV, Ms. Kelley receives

an additional 3% whole body impairment rating for the C4-5 anterior cervical

discectomy and fusion.”  It is true that Dr. Jordan felt the claimant’s previous

whole body impairment rating before the March 21, 2007, surgery was 19%;

however, as adjudicated by the Full Commission and now res judicata in this

case, the claimant’s whole body impairment prior to the March 21, 2007, surgery

was 14%.  Based on all the credible evidence now before the Commission, I find
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that Dr. Jordan’s additional anatomical impairment of 3% to the body as a whole

as a result of the March 21, 2007, surgery is correct.  Therefore, I find that the

claimant has proven by a preponderance of the evidence that she is entitled to

an additional 3% whole body anatomical impairment rating.

Respondent No. 1 controverted the surgery and had not paid the 3% rating

at the time of the April 13, 2010, full hearing.  Therefore, I specifically find that

Respondent No. 1 controverted the additional 3% whole body anatomical

impairment rating and therefore the claimant is entitled to the maximum statutory

attorney’s fees.  Further, Respondent No. 1 controverted the claimant’s additional

temporary total disability from March 21, 2007, through March 21, 2008, and

maximum attorney’s fees apply.

The next issue to be determined is whether the claimant is now

permanently and totally disabled or entitled to wage loss disability benefits.  The

wage loss factor is the extent to which a compensable injury has affected the

claimant’s ability to earn a livelihood.  Glass v. Edens, 233 Ark. 786, 346 S.W.2d

685 (1961).  Arkansas Code Annotated Section 11-9-522(b) provides:

1) In considering claims for permanent partial disability benefits

in excess of the employee’s percentage of permanent

physical impairment, the W orkers’ Compensation

Commission may take into account, in addition to the

percentage of permanent physical impairment, such factors

as the employee’s age, education, work experience, and

other matters reasonably expected to affect his or her future

earning capacity.



MELANIE KELLEY - F005412 -12-

Arkansas Code Annotated Section 11-9-519(e) provides:

1) “Permanent total disability” means inability, because of

compensable injury or occupational disease to earn any

meaningful wages in the same or other employment.

2) The burden of proof shall be on the employee to prove

inability to earn any meaningful wage in the same or other

employment.

In the Full Commission Opinion dated March 7, 2007, the Full Commission

conducted an exhaustive review of whether the claimant was in fact permanently

and totally disabled or entitled to wage loss disability at that time.  In making this

determination, the Full Commission considered the claimant’s motivation, work

experience, percentage of permanent impairment, and numerous other factors.

In its March 7, 2007, Opinion, the Full Commission found that the claimant

was not permanently and totally disabled at that time but instead entitled to wage

loss disability benefits in the amount of 28% over and above the claimant’s 14%

anatomical impairment for a total impairment of 42%.  The Full Commission’s

exhaustive analysis of the claimant’s request for permanent and total disability

benefits or wage loss is contained in pages 13 through 16 of its March 7, 2007,

Opinion and those pages are hereby incorporated by reference.

I find that the only significant change affecting the claimant’s entitlement

to permanent and total disability or wage loss was the claimant’s March 21, 2007,

surgery.  Even though the claimant did receive an extra 3% anatomical
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impairment, the claimant testified that her functional ability actually improved.

Q And we do have the medical reports and things like that.  I’m

asking about Melanie Kelley, does Melanie Kelley feel better

today than she did ten days before that operation?

A I would say a seven day a week headache went to a five day

a week headache, how’s that?

Q Okay, so you’re better, some better?

A As far as that goes.

Q I know you’re not a hundred percent better, but it improved

your condition somewhat, that operation, it was worth having

done?

A Yes, it was worth having done, I can say that.

(T. pp. 59-60, lines 18-25 & 1-5)

I find that the claimant’s condition has actually improved since the last

adjudication regarding permanent and total disability benefits and/or wage loss.

When taking all the factors into consideration when considering a claim for

permanent and total disability benefits, I find that the claimant has failed to prove

by a preponderance of the evidence that she is now permanently and totally

disabled.  For the same reasons outlined above, I also find that the claimant has

failed to prove by a preponderance of the evidence that she is entitled to any

additional wage loss disability benefits.

Respondent No. 1 and the claimant through their attorneys stipulated to the

claimant’s compensation rates being the maximum in 1999.  As far back as the
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March 27, 2003, full hearing in front of Administrative Law Judge Karen

McKinney, the parties stipulated to the maximum rates.  Respondent No. 1 and

the claimant through their attorneys as recently as the January 8, 2008, full

hearing stipulated again on the record that the claimant’s compensation rates

were $375.00 per week for temporary total disability and $281.00 per week for

permanent partial disability.

When Respondent No. 2, Death and Permanent Total Disability Trust

Fund, became a party in this matter they correctly argued that they were not

bound by the previous compensation rates stipulations.  However, since I have

found that the claimant is not permanently and totally disabled, all issues related

to Respondent No. 2 are now moot.  Respondent No. 1 still argued at the

April 13, 2010, full hearing that the claimant’s compensation rates should be

reevaluated.  Respondent No. 1 seem to make the argument that since a different

attorney was representing Respondent No. 1 at the 2003 hearing that

Respondent No. 1 should now not be bound by res judicata regarding the

stipulation.  However, it must be noted that at the January 8, 2008, full hearing,

Respondent No. 1 was represented by their current attorney, Mr. Michael Dennis,

and again at that time stipulated to the claimant’s compensation rates of $375.00

per week for temporary total disability and $281.00 per week for permanent

partial disability.  I find that the previous stipulations and adjudications regarding
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compensation rates are res judicata and I specifically find that the claimant’s

temporary total disability rate is $375.00 per week and the permanent partial

disability rate is $281.00 per week per the law of the case.

The issue regarding attorney’s fees is highly convoluted.  Claimant’s

counsel argues that he has been underpaid attorney’s fees or not paid attorney’s

fees since the inception of this claim.  There are multiple issues within the

attorney’s fee request.  First, however, it must be noted that I did find above in the

Opinion herein that the claimant was entitled to an additional 3% whole body

anatomical rating for which the claimant is entitled to the maximum statutory

attorney’s fees.  Respondent No. 1 also controverted the temporary total disability

from March 21, 2007, through March 21, 2008, and maximum statutory attorney’s

fees also apply.  

A primary issue of contention is how the attorney’s fees should be

calculated.  The parties all agree that the previous statute regarding attorney’s

fees in effect in 1999 provided for an additional $400.00 attorney’s fees on the

first $3,000.00 of benefits paid and then all subsequent fees to be paid at 10%

of the compensation awarded.  Respondent No. 1 argues that the $400.00

additional fee on the first $3,000.00 should only be paid one time.  Claimant’s

counsel argues that the $400.00 fee on the first $3,000.00 of benefits should be

paid each time benefits are controverted.  On that specific issue I agree with
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claimant and find that each time the claim had to be adjudicated by hearing

before the Arkansas W orkers’ Compensation Commission the claimant would be

entitled to the maximum fees associated with each controversion.  Respondent

No. 1 in its brief cite Tyson Foods, Inc. v. Fatherree, 16 Ark. App. 41 (1985) in

support of its contention that the $400.00 on the first $3,000.00 could only be

awarded once.  I disagree and find that Fatherree specifically states,

“WORKERS’ COMPENSATION - MAXIMUM FEES REFER TO EACH

CONTROVERSION - Ark. Stat. Ann. 81-1332 specifically provides that whenever

the Commission finds that the claim has been controverted it should allow

attorney’s fees on the controverted portion; the maximum fees provided in that

section can only refer to each controversion.”

From a public policy standpoint, it only makes sense that the claimant’s

argument with regard to the calculation regarding the first $3,000.00 in benefits

is correct.  The respondents caused the need for hearings and in each hearing

they controverted additional benefits.

Respondent No. 1 asserts that not all benefits in this claim were

controverted.  My review of the records show it is difficult to determine whether

the benefits paid prior to Administrative Law Judge Karen McKinney’s full hearing

on March 27, 2003, were voluntary with regard to the claimant’s neck.  I do find

however that all benefits awarded as a result of Administrative Law Judge Karen
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McKinney’s May 7, 2003, Opinion entitled the claimant to the maximum statutory

attorney’s fees in effect at that time according to A.C.A. § 11-9-715(a)(1)(B).  I

also find that in each subsequent ALJ, Ful l Commission or Court of Appeals

Opinion that awarded benefits were also subject to a separate controversion and

subject to the maximum statutory attorney’s fees in effect when the claimant

sustained her compensable injuries.  Therefore, I find that in each controversion

the respondents would owe an additional 10% across the board and an additional

$400.00 on the first $3,000.00 of benefits awarded after each adjudication.  It is

also undisputed by the respondents that they owe an additional $1,000.00 as a

result of the last Court of Appeals’ decision and an additional $1,441.00 for fees

on the penalty amount previously awarded by this administrative law judge in my

April 4, 2008, hearing.  Clearly, Respondent No. 1 has substantially underpaid

the claimant’s attorney for past due attorney’s fees.

The awards by adjudication from various ALJs, the Full Commission, and

Court of Appeals have been incorporated herein by reference and figuring the

attorney’s fees on each of those separate award is simple math.  Respondent

No. 1 is directed to pay those attorney’s fees in accordance with this Opinion

forthwith.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

From a review of the record as a whole, to include medical reports,
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documents, and other matters properly before the Commission, and having had

an opportunity to hear the testimony of the claimant and to observe her

demeanor, the following findings of fact and conclusions of law are hereby made

in accordance with A.C.A. § 11-9-704:

1) The Arkansas Workers’ Compensation Commission has

jurisdiction over this claim.

2) The stipulations agreed to by the parties and recited herein

are reasonable and are hereby accepted as fact.

3) The claimant has proven by a preponderance of the evidence

that she is entitled to an additional 3% whole body

impairment as a result of her March 21, 2007, surgery.   

4) Respondents have controverted the additional 3% whole body

impairment and are directed to pay the maximum statutory

attorney’s fees in effect at the time of the claimant’s injury in

1999.

5) Claimant has failed to prove by a preponderance of the

evidence that she is permanently and totally disabled.

6) Claimant has failed to prove by a preponderance of the

evidence that she is entitled to wage loss disability benefits

in excess of her whole body impairment.

7) Claimant’s temporary total disability rate is res judicata,

claimant’s temporary total disability rate is $375.00 per week

for temporary total disability and $281.00 per week for

permanent partial disability.

8) This claim first went before Administrative Law Judge Karen

McKinney on March 27, 2003, and as a result of that hearing

an Opinion was filed May 7, 2003, which is incorporated by

reference herein.  All benefits awarded in the Opinion filed

May 7, 2003, by Administrative Law Judge Karen McKinney
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were controverted and Respondent No. 1 owes the maximum

statutory attorney’s fees in effect at the time of the claimant’s

compensable injuries in 1999.  Additionally, all subsequent

adjudications made by the Arkansas Workers’ Compensation

Commission through administrative law judge Opinions, the

Full Commission Opinions, or Opinions from the Arkansas

Court of Appeals contain controverted benefits for which

Respondent No. 1 owes the maximum statutory attorney’s

fees and said fees are due forthwith.  Specifically, each time

a hearing was required in this matter and from which a

subsequent adjudication was rendered, claimant was entitled

to a $400.00 fee on the first $3,000.00 of benefits awarded

after each hearing.

AWARD

Respondent No. 1 is directed and ordered to pay all benefits as outlined

in the findings of fact and conclusions of law listed herein.  All accrued benefits

shall be paid in a lump sum without discount and with interest thereon at the

lawful rate.

IT IS SO ORDERED.

S. DALE DOUTHIT

Administrative Law Judge

SDD/pjb


