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STATEMENT OF THE CASE

A hearing was conducted in the above style claim to determine the claimant’s entitlement

to workers’ compensation benefits.  On November 30, 2009, a pre-hearing conference was

conducted in this claim, from which a Pre-hearing Order of the same date was filed.  The Pre-

hearing Order reflects stipulations entered by the parties, the issues to be addressed during the

course of the hearing, and the parties’ contentions relative to the afore.  The Pre-hearing Order is

herein designated a part of the record as Commission Exhibit #1.  The parties stipulated to the

compensability of the claimant’s July 9, 2008, right ankle injury.  

Claimant contends entitlement to additional temporary total disability benefits.  The
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additional medical benefits sought by claimant are in connection with her back complaint. 

Regarding the claim for additional temporary total disability benefits, claimant contends that she

was still under the care of Dr. Manugian following her ankle surgery when her employment was

terminated by respondent during the first week of March.  Claimant maintains that she was not

released by Dr. Manugian until March 27, 2009, and, as such, is entitled to temporary total

disability benefit until that date.  Claimant seeks temporary partial disability benefits for the period

subsequent to her receipt of unemployment benefits on April 14, 2009.  The issue of indemnity

benefits growing out of the compensable right ankle injury was reserved by the claimant.  The sole

issue before the Commission at this time is the compensability of the claimant’s back complaint

and corresponding workers’ compensation benefits (medical and indemnity).

The testimony of Donna S. Kaffka, the claimant, coupled with medical reports and other

documents comprise record in this claim.

DISCUSSION

Donna S. Kaffka, the claimant, with a date of birth of May 30, 1960, has three and one-

half (3 ½ ) years of college education.  Claimant commenced her employment with respondent-

employer on June 30, 2008, as a telephone service person.

The evidence in the record reflects that on July 9, 2008, while within the course and scope

of her employment the claimant suffered an accidental fall.  Claimant testified that as she rounded

a corner on her way to break she slipped and fell on a recently mopped floor.  The accident was

reported to appropriate supervisory personnel of respondent.  The testimony of the claimant

reflects that she sustained injuries to her right foot and leg in accident.  Claimant further testified

that in addition to the right foot and leg injuries, she sustained an injury to her back as well in the
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July 9, 2008, accidental fall.  In describing the mechanics of her July 9, 2008, accident, the

claimant testified:

I’m so sorry - July 9th of 2009 - 2008 - I’m sorry, people.  It
was in 2008, July 9th .  We were on break.  I went around to the first
corridor that goes around to the cooler to get my water, and when I 
was going around the corner, I slipped and I fell, and I felt a sharp pain
in my back, but I heard a loud popping sound, and it was my ankle. 
(T. 12).

Claimant asserts that she had pain in both her ankle and her back following the fall.  

The claimant’s ankle injury was accepted as compensable by respondents.  The claimant

was off work relative to the ankle injury and received medical treatment in connection with same. 

The testimony of the claimant reflects, with respect to the medical treatment of her ankle injury:

I was off four (4) days, from the emergency room - I went in
at midnight and got out and they had me hone for four (4) days.  I then
called Startek, and they told me that they did not know how to handle 
workers’ comp problems, but they were flying someone in to handle my
case. (T. 13).

Respondent-employer was a new business opening in Jonesboro and everyone was in training to

learn how to do the work.   Claimant continued regarding the handling of the acknowledged

compensable ankle injury claim:

So, once they had the lady fly in, they requested that I go see
a Dr. Michael Tedder on Apache Drive.  So I went to see Dr. Michael
Tedder; Dr. Michael Tedder looked at my ankle and I told him about 
my back and my ankle.  He referred me to Dr. Spencer Guinn, an orthopedic
here in Jonesboro.(T. 13).

The testimony of the claimant reflects that while Dr. Tedder offered medications, her request for

physical therapy and something for her back was not provided.  Claimant asserts that Dr. Tedder

gave her steroid shots in her ankle.
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Claimant maintains that upon presenting to Dr. Guinn, pursuant to the above referral, her

ankle was examined, she was placed in a boot, and in September 2008, an MRI was obtained of

her foot.  Claimant denies that any further treatment was provided by Dr. Guinn.  Regarding the

duration of her medical treatment under the care of Dr. Guinn, claimant testified:

I was with Dr. Guinn, I think, till October, when they sent - 
Liberty Mutual sent a nurse to his office and with us at a visit at the 
doctor’s office.  Unfortunately, she wasn’t pleased, and I wasn’t pleased.
Liberty Mutual wasn’t pleased - I just wanted to get help for my ankle
and my back.  So, I agreed with the nurse case manager to go to what-
ever doctor that Liberty Mutual has chosen for me to go to, and that’s
how I ended up at Memphis Orthopedic. (T. 13-14).

The testimony of the claimant reflects that at Memphis Orthopedic she came under the care and

treatment of Dr. Manugian.  The claimant testified that Dr. Manugian placed her in a boot, and

she was taken off work completely in December 2008.  In either January or February 2009, the

claimant underwent surgery on her ankle under the care of Dr. Manugian.  Claimant received

temporary total disability benefits during the time she was off work in connection with the

treatment of her ankle injury.  

The testimony of the claimant reflects that during the time period she was off work and

under the care of Dr. Manugian an MRI was performed on her back, which Dr. Tedder had

wanted to do in August 2008.  The claimant testified that while respondents paid for the MRI of

her back, the results of the study were never discussed with the nurse case manger.  Claimant

maintains that everyone told her that her back pain was from being in the boot for her ankle.

The claimant testified that she was released to return to work by Dr. Manugian on March

27, 2009.  Claimant explained that at the time of the March 27, 2009, release she did not have a

job:
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I told Dr. Manugian that it was very thoughtful of him to 
release me to go to work, but I was released from work in the first of 
March.

Human Resources - Kenneth Denmire (phonetic) in Human
Resources Department called me and told me that if I did not come 
back to work, I did not have a job there at Startek, that they had fill
these positions to be able to be a productive company, and I told him
I wasn’t able, I was just recovering from a surgery, and I asked him if
he was firing me, and he said, well, it looks like if you can’t come to 
work, then you don’t have a job. (T. 17).

The claimant maintains that at the time of her March 27, 2009, release to return to work by Dr.

Manugian, the case manager was aware that she no longer had a job with respondent-employer. 

Regarding the afore, claimant testified:

Yes, she is.  Matter of fact, she even called Startek and begged
them for my job back, cause she said she’d never heard anything. (T. 17).

The claimant received unemployment compensation benefits at the rate of $100.00, per

week, from April 14, 2009 until January 31, 2010.  The claimant testified that she continued to

have difficulty with her ankle injury:

I was in April - And so, I was thinking maybe someone made
a mistake for I didn’t know what to think.  Here I am with a bad back,
my ankle was still bothering me.  I called Dr. Goodman’s office and 
went back over there two (2) weeks after surgery, saying something’s
wrong with my ankle - it’s not healing right.  And they were telling me
that the burn and the pain I had was normal - that this was the normal
healing process and that it was all right.  But, anyway -   (T. 18).

The claimant had additional regarding her ankle complaints which was paid for by respondents.  

The afore treatment was provided by Dr. Ruth Thomas at UAMS.

The testimony of the claimant reflects that during the summer of 2009 she requested and 

received treatment in connection with her back.  The claimant’s testimony reflects:



6

Yes, sir, I did.  I needed treatment on my back.  I was really 
frustrated and I didn’t know what to do, so I wrote a letter to the 
workman’s comp judge and I pleaded for him to please allow me to
go to someone to help me with my back and someone to help me with
my ankle.  I needed a change of physicians because when I called Dr. 
Manugian about my ankle, they told me they could no longer help me,
take an aspirin, and my case was close.  So I immediately wrote a letter
to the Workman’s Comp Commission and requested the Judge to have 
a change of physician for my right ankle and I also, at that time, wrote
a letter to please have someone look at my back injury. (T. 19).

Claimant testified that as a result of her request she was seen by Dr. Thomas for her right ankle

injury and by DR. Carl Covey for her back complaint.  Regarding the nature of her contact with

Dr. Covey, claimant testified:

All he could do - he said the only thing that was allowed by 
law is to look at me and give his professional opinion if this injury
occurred from my accident that had happened to me on July 9th, 2008.
He didn’t even write me a prescription. (T. 20).

The claimant is seeking the treatment recommended by Dr. Covey relative to her back, to include 

a bone scan, some nerve blocks, and additional medical treatment.  Respondents paid for the cost

of claimant’s single visit with Dr. Covey.  The claimant underwent another procedure regarding

her right ankle under the care of Dr. Thomas:

As of this time, after Dr. Thomas saw me, she said that I had 
some nerve damage that is commonly caused when a physician does 
surgery for healing of tears, and she proceeded to set up my surgery, 
and I still have pain and swelling, but it wasn’t anything like - she did
that surgery on me and we went and detached a cord from my left side
my leg around back to the right side, to that heel, and I really hadn’t 
had any problems.  Sometimes, when I do too much, I’ll have pain in 
that area on the left side, but I’ve pretty much figure that my ankle ain’t
gonna be a hundred percent (100%). (T. 21).

The claimant testified that at the time she received the above treatment under the care of Dr.

Thomas she was no longer working with the case manager provided by respondents.  
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The claimant tore her Achilles heel in the July 9, 2008, fall at work.  Regarding the status

of her back complaint as of the date of the hearing the claimant testified:

I’m in extreme pain from my back.  It’s affected everything
in my life, from the point of bending down, twisting to get in and out
of a car, to even sitting down to go the bathroom - even, personally,
even have sex cause I’m in some pain. (T. 22).

The claimant testified that she paid two (2) medical bills -  one for $25.00, and one for $17.90,-

for prescriptions in connections with the treatment of her ankle injury.  

The claimant testified that while she has been searching she has not found employment.

The claimant has previously worked as a pharmacy tech at United Medical before her employment

with respondent-employer.  Regarding the prospects of returning to the job as a pharmacy tech

with her prior employer, claimant testified:

They’re - matter of fact, they called me and asked me to 
come back, and when I told them that I had this back problem -
I really wanted to be honest with them - and they were like, well,
you know, because there’s a lot of lifting and everything - they 
went, I wouldn’t be able to do the job. (T. 25).

During cross-examination the claimant acknowledged that in the 1980s she had problems

with her right ankle, however not in the same area.  The claimant testified that the reconstruction

surgery on the right ankle was performed on the front part of her ankle, not on the Achilles heel. 

Claimant maintains that she fully recovered from the prior ankle injury and surgery.  Regarding 

any prior back problems, claimant responded, “no, sir - well, no, sir, I did not - not like this”. (T.

26).  The claimant acknowledged experiencing a muscle sprain in her back from the 1986, motor

vehicle accident.  Claimant continued regarding the afore:

But it’s not in the same area in my back.  It was on the right
side, but it’s not here in the lower part of my back where I’m having 
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excruciating pain. (T. 26).

The testimony of the claimant reflects that she suffered her prior ankle injury while working as a

truck driver for United Parcel Service when the brakes went out on the truck.  The afore was a

workers’ compensation claim, which resulted in some permanent impairment, and was settled.      

Claimant had been employed by respondent-employer less than two (2) weeks at the time

of her July 9, 2008, accident.  Claimant explained that respondent-employer had just opened the

facility, which subcontracts for AT&T as a call center handling personal accounts.  Claimant was

employed by respondent-employer as a full time employee and did not work for any other

employer at the time.  The claimant had last worked as a pharmacy tech the last part of 2007. 

The claimant testified that she was not employed any place between the time she last worked as a

pharmacy tech at the end of 2007 and when she commenced her employment with respondent in

June 2008, explaining that she came down with adrenaline adenoma and did not work between

jobs.

During cross-examination the claimant elaborated on the mechanism of her July 9, 2008,

accidental work-related injury:

I was going on a break - our last break of the evening.  It
was around nine-fifteen (9:15) or nine-thirty (9:30) that night.  We
all keep our water in the cooler that was on the side of the kitchen.
I was going down the first corridor and, as I was going around the 
corner there, the floor was wet.  They weren’t aware of it because 
there was still construction in the building.  When I went around the
corner, I slipped, my foot went out from under - almost out on me,
and I slid on the corner - the back corner, and my back and knee,
but I heard this large popping sound.  And when I tried to stand up,
I couldn’t stand on my ankle, and my back was, like, in excruciating
pain. 

I slid - I slipped and caught myself, trying to keep myself
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from sliding down and falling completely, to soften my fall. (T. 28-29).

Claimant denied injuring any other body parts other than her right ankle and back in the call. 

Claimant asserts that she twisted her back when she tried to catch herself sliding down the wall. 

The claimant did not fall flat on her back during the July 9, 2008, accident.  

The testimony of the claimant reflects that while her greatest pain following the July 9,

2008, accident was in her right ankle, she also relayed a history of her “severe back pain” to each

of her medical providers to render treatment to her in connection with the accident.   The claimant

acknowledged that Dr. Guinn did not treat her back pain.  Regarding Dr. Manugian, the claimant

testified:

After several complaints and after they removed my cast
and been in that boot - walking boot - for quite a period of time.
Everyone was kind of advising that my pain was coming from the
walking boot and after the walking boot was removed, my back pain
would stop.  Two weeks after surgery, after Dr. Manugian, that pain
was still there.  I told my case manager with Liberty Mutual and she
set an appointment up with Dr. Manugian to look at my back, to get
an x-ray on my back.  He said there was some damage there, but not
enough for him to do surgery. (T. 30).

Claimant testified that Dr. Tedder obtained an MRI at the very beginning of her treatment, which

she understands was negative.  

The claimant acknowledged that Dr. Thomas is the physician that released her to return to

full duty work.  The claimant had previously been released to return to work by Dr. Manugian on

March 27, 2009.  Regarding the afore release, claimant testified:

No, sir.  I was released - totally released  - by Dr. Manugian on 
March 27th of ‘09.  It wasn’t two (2) weeks later that, I mean, I was 
hurting in my back.  And when I got a letter - when I kept calling Liberty
Mutual, I could no longer talk to my case manager, I couldn’t talk to 
anyone. (T. 31).
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The claimant’s testimony reflects regarding the status of her employment with respondent-

employer at the time of the March 27, 2009, release of Dr. Manugian:

I did not have a job, sir.  Kenneth Denmire (phonetic) in 
Human Resources called me the first week of March and told me
that if I did not come to work, they did not have a job for me, and
I told them I was still on medical leave following surgery, and he
said, well, we’ve got to fill those positions, and I asked him if he 
was firing me, and that’s what said he was doing. (T. 31).

Claimant explained that she did not attempt to return to respondent-employer to work once she

had a full duty release because she had been fired.   Although she had undergone training,

claimant testified that she did not go back to respondent-employer and re-apply for work because

she had no desire to go back and work at respondent under the circumstances of the termination 

of her employment by same.  

Claimant concedes that she has not had a doctor to take her off work because of her back,

adding:

I haven’t had a doctor that’s even addressed my back.  Dr.
Covey’s the only one that even acknowledged, which was paid by 
the workman’s compensation, that, yes, this injury occurred when 
you fell. (T. 32).

Claimant has not seen anyone else for her back complaints since the visit to Dr. Covey.  

The testimony of the claimant reflects that she is looking for employment.  Claimant’s 

testimony reflects, regarding the afore:

I started looking, probably, when I started drawing unemployment.
I’ve been with Arkansas Transportation, several different places, but no
one will give me an interview when they find out that I have a back injury
- and I understand their side of it. (T. 33).

The claimant testified that she could not return to work at respondent-employer following the 
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March 27, 2009, full duty release because of her continuing complaints regarding her back, 

which she attributes to the July 9, 2008, work-related accident.  Claimant testified regarding her 

duties in the employment of respondent-employer:

Yes, sir.  Even at the time that I was there, working four (4)
hours a day, there was requests for me to have a better chair than the
chair that I was in, okay?  They wouldn’t even - Human Resources
wouldn’t allow me to have that chair because they said that if they 
got that, it’d be like kindergarten out there - everyone would have to 
have a chair - a special chair.  I finally bought like me, on my own, a
little bitty tiny stool, trying to prop my leg up, to keep me out of pain,
because they didn’t even allow me anything to be put in a position
where I could get comfortable.  I was in excruciating pain, but I come 
every day. (T. 33-34).

The claimant was released by Dr. Thomas in November 2009, after having undergone

surgery relative to the compensable right ankle injury.  Claimant testified that she was not released

by Dr. Thomas to return to work during the period August 2009, through November 2009. 

Claimant offered that if not for her back complaint, she was physically capable of returning to

work following the November 2009, release by Dr. Thomas.  Claimant’s testimony reflects that

she was pleased with the results of the ankle surgery performed by Dr. Thomas.  The testimony of

the claimant reflects that due to her continuing back complaints, at the time of the March 27,

2009, release by Dr. Manugian, she would not have been able to physically perform job duties in

the employment of respondent-employer:

No, sir, I wouldn’t have been able to, because I wouldn’t be able
to stand it trying to sit in one position with my back, I would not have been
able to.  And that was a re-occurring problem with people who wanted to 
hire me, but when I was honest enough to tell them that I had a back injury,
that’s when they were like, well, I don’t think you’d be able to pass our
physical. (T. 37-38).

Claimant’s testimony reflects that she has been physically unable to perform gainful employment
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since March 2009, to the present due to residuals of her injury, to include both her ankle and her

back, which she attributes to the July 9, 2008, work-related accident.  

Ms. Alisha Hamm was available to provide testimony on behalf of the claimant.  The

parties stipulated that if called to testify, Ms. Hamm’s testimony would confirm that she was

present on the night of the claimant’s July 9, 2008, accidental fall; that the claimant registered

complaints of back pain in addition to her right ankle complaints following the accident; and that

during the period of temporary re-employment, the claimant had complaints of back and ankle

pain.(T. 39-40).

The medical in the record reflects the presence of a July 27, 2009, consultation report of

Minimally Invasive Spine Medicine authored by Dr. Carl Covey relative to the claimant.  The

report reflects a chief complaint of right low back pain.  The report further reflects, in pertinent

part:

She gives a several year history of pain in the right lower back.
The pain is described as sharp, direct pain that isn on the right
lower back.  Laying flat and pain medications help her pain.
Walking a lot, sitting positions and getting up makes her make
worse.

The injury involved a work related injury.  She states that the
floors had been recently mopped and she slipped on the floor.
She ruptured her Achilles tendon.  When she caught herself at
the time of the injury to the heel she had the onset of pain in
her back.  She states that the work comp physician told her that
she was “fat, grotesque and ugly to look at”.  The physician was 
Dr. Michael Tedder in Jonesboro.  He would not acknowledge
that the back was from a work related injury.  She was placed 
in a boot after surgery and this caused her to walk awkward and
her pack pain increased.

She told her case manager that she needed help for her back.
She was seen by her physician in Memphis who never ordered
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any PT for her back, but she states that one of his reports states
that she did have PT and she had done well from her back stand-
point. She was also again told that she was obese and this was 
the cause of her problem.

She does relate that prior to the accident she never had any back
complaints.

Lumbar MRI is unremarkable.
Lumbar plain xrays from last year document mild, age-related 
spondylosis.
Exam last year felt patient had lumbar facet strain.

*       *       *

REVIEW OF SYSTEMS:

*        *        *

Musculoskeletal: Positive indications for joint pain, stiffness of
joints or swelling, muscle pain or cramps, back pain, cold extremities
difficulty in walking.  Denies weakness of muscles/joints.

*       *       *

Back:
No SI joint tenderness.  Exquisite low lumbar interspinous tenderness.
No paraspinious tenderness or spasm.  Pain unchanged with flexion 
and greatly increased with extension.  There is marked tenderness
over the right lower lumbar facet joints.

*         *      *

ASSESSMENT:

Right lower lumbar facet arthropathy.

PLAN:

1)   Recommend a bone scan with spect imaging to rule out facet 
joint injury right lumbar
2)   Recommend lumbar medial branch nerve blocks to assess
candidacy for lumbar RF



14

3)   She cannot take NSAID’s due to her history of cllitis
4)   No medications were written today.  Analgesics would be 
recommended.   (JX. #1).

Finally, the record reflects the presence of the results of a August 7, 2008, MRI of the lumbar

spine without contrast, which was negative. (JX #2)

After a thorough consideration of all of the evidence in this record, to include the

testimony of the claimant, review of the medical reports and other documentary evidence,

application of the appropriate statutory provisions and applicable case law, I make the following:

FINDINGS

1. The Arkansas Workers’ Compensation Commission has jurisdiction of this claim.

2. On July 9, 2008, the relationship of employee-employer-carrier relationship 

existed among the parties.

3. On July 9, 2008, the claimant earned wages sufficient to entitle her to weekly

compensation benefits of $214.00/$161.00, for temporary total/permanent partial disability.

4. On July 9, 2008, the claimant sustained an injury to her low back as well as to her

right ankle arising out of and in the course of her employment.

5. The claimant has failed to prove by a preponderance of the evidence that she has 

been rendered temporarily totally disabled from engaging in gainful employment as a result the

July 9, 2008, compensable injury to her back.

6. The respondents shall pay all reasonably necessary medical and hospital expenses 

arising out of the claimant’s July 9, 2008, back injury.

7. The respondents have controverted the compensability of the claimant’s July 9, 

2008, back injury in its entirety.
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CONCLUSIONS

On July 9, 2008, while within the course and scope of her employment the claimant

suffered a fall resulting in an injury to her right ankle which was accepted as compensable by

respondents.  The claimant maintains that she also sustained an injury to her low back in the July

9, 2008, accident which requires medical treatment and has incapacitated her from engaging in

gainful employment, and for which she seeks corresponding workers’ compensation medical and

indemnity benefits.   Respondents deny that the claimant sustained a compensable injury to her

back in the July 9, 2008, accident.

The present claim is one governed by the provisions of Act 796 of 1993, in that the

claimant asserts entitlement to workers’ compensation benefits as a result of an injury having been

sustained subsequent to the effective date of the afore provisions.  

Compensability 

Ark. Code Ann. §11-9-102 (4)(A)(Repl. 2002) defines “compensable injury”:

(i)    An accidental injury causing internal or external physical 
harm to the body . . .  arising out of and in the course of 
employment and which requires medical services or results
in disability or death.  An injury is “accidental” only if it is
caused by a specific incident and is identifiable by time and 
place of occurrence [.]

In order for a claimant to establish a compensable injury as a result of a specific incident, the

following requirements must be established: (1) proof by a preponderance of the evidence of an

injury arising out of and in the course of employment; (2) proof by a preponderance of the

evidence that the injury caused internal or external physical harm to the body which required

medical services or resulted in disability or death; (3) medical evidence supported by objective
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findings, as defined in Ark. Code Ann. §11-9-102 (4)(D), establishing the injury; and (4) proof by

a preponderance of the evidence that the injury was caused by a specific incident and is

identifiable by time and place of occurrence.  Mikel v. Engineered Specialty Plastics, 56 Ark.

App. 126, 938 S.W.2d 876 (1997).

In workers’ compensation law, the employer takes the employee as he finds him, and

employment circumstances that aggravate pre-existing conditions are compensable.  Heritage

Baptist Temple v. Robison, 82 Ark. App. 460, 120 S.W.3d 150 (2003).  An aggravation of a pre-

existing non-compensable condition by a compensable injury is itself compensable.  Oliver. v.

Guardsmark, 68 Ark. App. 24, 3 S.W.3d 336 (1999).  An aggravation is a new injury resulting

from an independent incident, and, as such, must meet the definition of a compensable injury in

order to establish compensability.  Crudup v. Regal Ware, Inc., 341 Ark. 804, 20 S.W.3d 900

(2000); Farmland Ins. Co. v. Dubois, 54 Ark. App. 141, 923 S.W. 2d 883 (1996).

In the instant claim, neither the occurrence nor the mechanics of the July 9, 2008, accident

of the claimant is disputed.  There is no evidence in the record to reflect that the claimant

experienced complaints of low back pain or sought medical treatment relative to low back

complaints in close proximity in time prior to the July 9, 2008, accident.  There is no evidence in

the record to reflect that the claimant experienced physical limitations or restrictions relative to

her back prior to the July 9, 2008, compensable injury.  Finally, the credible evidence

preponderates that at the time of her July 9, 2008, accidental fall claimant registered complaints of

low back pain in addition to her right lower extremity pain, which she also attributed to the

accident.  

The claimant was seen at the emergency room of St. Bernards Medical Center on July 10,
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2008, following her July 9, 2008, accidental fall.  The evidence reflects that x-rays of her back

were obtained as well as diagnostic studies regarding her right ankle.  On August 7, 2008, while

still under the care of Dr. Michael Tedder, an MRI of the lumbar spine was obtained at NEA

Clinic, which was negative.  

There is no evidence in the record to reflect that the claimant’s complaints of low back

pain abated following the July 9, 2008, accidental fall.   The fact that the claimant underwent

multiple surgeries regarding her right ankle complaints is evident that the same was the more

serious of her complaints growing out of the July 9, 2008, work-related accidental fall.  Further

the claimant was provided medications  - which included pain medicine and muscle relaxant -  to

address her symptoms from the ankle injury.  The medications also addressed any low back

complaints.

The claimant was evaluated by Dr. M. Carl Covey in conjunction with her change of

physician request.  It is noteworthy that the claimant’s treatment under the care of Dr. Ruth

Thomas, also a part of the change of physician request, resulted in additional surgery regarding

the right ankle.  The July 27, 2009, report of Dr. Covey reflects the presence of medical evidence

supported by objective findings establishing the injury to the claimant’s back - positive indications

for stiffness of joints, swelling, and exquisite low lumbar interspinous tenderness.  The claimant’s

low back complaint was assessed by Dr. Covey as “right low lumbar facet arthropathy”.  The

evidence preponderates that the claimant sustained an injury to her low back on July 9, 2008,

arising out of and in the course of her employment causing physical harm which requires medical

services and is supported by objective findings establishing the injury.  Respondents have

controverted the compensability of the claimant’s July 9, 2008, low back injury.
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Medical Treatment

Ark. Code Ann. §11-9-508 (a) (Repl. 2002), mandates that the employer promptly

provide for an injured employee such medical treatment as may be reasonably necessary in

connection with the injury received by the employee.  What constitutes reasonably necessary

medical treatment is a question of fact for the Commission.  Dalton v. Allen Engineering Co., 66

Ark. App. 201, 989 S.W.2d 543 (1999).  The claimant must prove that medical services are

reasonably necessary by a preponderance of the evidence.  The afore services may include that

necessary to accurately diagnose the nature and extent of the compensable injury; to reduce or

alleviate symptoms resulting from the compensable injury ; to maintain the level of healing

achieved; or to prevent further deterioration of the damage produced by the compensable injury. 

Ark. Code Ann. §11-9-705 (a) (3) (Repl. 2002); Jordan v. Tyson Foods, Inc., 51 Ark. App. 100,

911 S.W.2d 593 (1995); Artex Hydrophonics, Inv. v. Pippin, 8 Ark. App. 200, 649 S.W.2d 845

(1983).

In the instant claim, following the evaluation by Dr. Covey, specific recommendations

were made regarding the claimant’s low back complaints, to include a bone scan and lumbar

medial branch nerve blocks.  In light of the claimant’s continuing complaints regarding her low

back following the July 9, 2008, compensable accidental fall as well as the results of the July 27,

2009, evaluation, the evidence preponderates that the measures recommended by Dr. Covey are

reasonably necessary in connection with the treatment of the claimant’s compensable July 9, 2008,

low back injury.  Respondents have controverted the claimant’s low back injury claim in its

entirety.

Temporary Total Disability
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The claimant suffered both a scheduled and unscheduled injury in her July 9, 2008, work-

related accidental fall.  Before the Commission at this juncture is the compensability of the

unscheduled back injury of the claimant.  Claimant asserts entitlement to temporary total

disability, as well as medical benefits, in connection with the compensable low back injury. 

Temporary total disability for unscheduled injuries is that period within the healing period in

which the claimant suffers a total incapacity to earn wages.  Ark. State Highway & Transportation

Dept. v. Bershears, 272 Ark. 244, 613 S.W.2d 392 (1981).  

The healing period is defined as that period bor healing of an injury resulting from an

accident.  Ark. Code Ann. §11-9-102 (12) (Repl. 2002).  A claimant’s healing period has not

ended when treatment is being administered for the healing and alleviation of the condition. J.A.

Riggs Tractor Co. v. Etzorn, 30 Ark. App. 200, 785 S.W.2d 51 (1990).  In the instant claim,

specific recommendations have been made in terms of diagnosing the claimant’s low back

complaints.  The evidence preponderates that the claimant remains within her healing period in

connection with the July 9, 2008, compensable low back injury.  

The claimant has not been directed to remain off work in connection with her low back

injury.  Indeed, the testimony of the claimant reflects that she has sought employment since her

employment with respondents was terminated, and continues to seek same.  While Dr. Covey’s

July 27, 2009, report reflects specific recommendations, it does not reflects that the claimant was

unable to perform employment duties relative to her low back injury.  The claimant has failed

sustained her burden of proof by a preponderance of the evidence that while within her healing

period relative to her compensable low back injury she remains totally incapacitated from

engaging in gainful employment.



20

AWARD

The respondents are herein ordered and directed to pay all reasonably necessary medical,

hospital, nursing and other apparatus expenses growing out of and in connection with the

treatment of the injury to the claimant’s low back arising out of the July 9, 2008, work-related

accidental, to include medical related travel.

This award shall bear interest at the legal rate pursuant to Ark. Code Ann. §11-9-809,

until paid.

IT IS ORDERED.

______________________________________________________
 Andrew L. Blood, ADMINISTRATIVE LAW JUDGE   

           


