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STATEMENT OF THE CASE

A hearing was held in the above styled claim on December 16,

2009, in Fort Smith, Arkansas. A pre-hearing order had been entered

in this case on March 25, 2009.  This pre-hearing order set out the

stipulations offered by the parties and outlined the issues to be

litigated and resolved at the present time.  A copy of this pre-

hearing order was made Commission’s Exhibit No. 1 to the hearing.

The following stipulations were offered by the parties and are

hereby accepted:

1. On July 8, 2008,  the relationship of employee-employer-

carrier existed between the parties.

2. The appropriate weekly compensation benefits are $286.00

for total disability and $215.00 for permanent partial

disability.

3. On July 8, 2008, the claimant sustained a compensable

injury this low back.
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4. There is no dispute over medical services, that were

received through September 3, 2008.

5. There is no dispute over temporary total disability

benefits through September 3, 2008.

By agreement of the parties, the issues to be litigated and

resolved at the present time  were limited to the following:

1. The claimant’s entitlement to additional medical services

after September 3, 2008.

2. The claimant’s entitlement to continued temporary total

disability from September 4, 2008 through a date yet to

be determined.

3. Appropriate attorney’s fees.

In regard to these issues, the claimant contends:

“Claimant contends he sustained a compensable
injury on July 8, 2008.  He was returned to
work at light duty initially. He was sent to
Dr.  Brent Sprinkle who ordered an MRI on
September 3, 2008, which revealed a large HNP
at L5-S1 and a moderate HNP at L4-5.  Dr.
Sprinkle gave further work restrictions to the
claimant and his employer was not able to
accommodate those restrictions. At that point
the claimant was controverted in its entirety.
Claimant contends that he is entitled to TTD
from September 3, 2008 to a date yet to be
determined as well as a controverted
attorney’s fee on all benefits in the claim.”

  

In regard to these issues, respondents contend:

“Respondents contend that appropriate benefits
have been paid in regard to claimant’s low
back injury. Respondents contend that
claimant‘s current problems and any
disability are related to claimant’s pre-
existing back condition.”
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 DISCUSSION

I. ADDITIONAL MEDICAL SERVICES

The first issue to be addressed concerns the claimant’s

entitlement to additional medical services for his admittedly

compensable lumbar injury, after September 3, 2008.  Generally, the

claimant must prove that the medical services provided were

“reasonably necessary for his compensable injury”. However, when a

respondent expressly directs a claimant to receive medical services

from a particular provider, that respondent is estopped from

denying liability for medical services by that provider until the

claimant has been advised that the respondent will no longer agree

to be liable for continuing services by and at the direction of

that provider.  The clear reason for this ruling is that a

respondent should not be allowed to cause a claimant to incur the

expense of medical services under the reasonable belief that such

services were being provided or paid for by the respondent. Had he

been made aware that he might be liable for the expense of these

services, he may have elected to forego such services until

liability had been established or sought such services from a

different and perhaps cheaper source.  

In the present case, the evidence presented clearly shows that

the respondents expressly directed the claimant to receive medical

services for his back difficulties, first by Dr. Kannout and

subsequently by Dr. Sprinkle. It may well be that the respondents

have actually accepted liability for and have even paid the

expenses incurred for the services rendered to the claimant for his
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back difficulties by and at the direction of Dr. Brent Sprinkle.

However, this fact is not clear from the stipulations. It would

appear from the stipulations that the respondents have only paid

for the initial visit with Dr. Sprinkle, on September 3, 2008, but

have not paid for the expense of the lumbar MRI, which was

performed at Dr. Sprinkle’s direction on September 4, 2008 or the

lumbar epidural steroid injections, which were performed by Dr.

Robert Powers, beginning on September 16, 2008, upon direct

referral from Dr. Sprinkle.  

The evidence presented reveals that the respondents

specifically directed the claimant to see Dr. Sprinkle, rather than

to keep his scheduled follow up by his initial treating physician,

Dr. Fareed Kannout.  Clearly, when he obtained the services for his

back difficulty by Dr. Sprinkle, the claimant would be reasonable

in believing that such services were to be provided at the

respondents’ expense.  Had the claimant been aware that he might

have to bear the burden of the expense of these services, he would

not have selected Dr. Peeples in Little Rock.  At the very least,

he  would have sought medical services closer to his home.  It is

also likely that he would have declined the MRI and the epidural

steroid injections, had he known that he might be liable for the

expense of these services, until liability for such services had

been determined.  In fact, the record shows that the claimant had

previously declined an MRI, when he was under the impression that

he would be liable for the expense of the test. There is no

evidence that the respondents, in any way, informed the claimant
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that he might be liable for the expense of the medical services

that were being provided him by and at the direction of Dr.

Sprinkle, until after the claimant had received the epidural

steroid injections or “nerve blocks” from Dr. Powers.  

After consideration of all the evidence presented, it is my

opinion that the respondents are estopped from contesting liability

for the medical services provided the claimant for his low back

difficulties by and at the direction of Dr. Sprinkle, which

includes the MRI study of September 4, 2008, and the injections or

nerve blocks performed by Dr. Powers at Dr. Sprinkles’ direction.

Thus, the respondents are liable for the expense of these services.

This liability would still be subject to the medical fee schedule.

The next medical service to be addressed are the services that

have been provided the claimant by and at the direction of Dr. Luke

Knox. The respondents had previously requested that the claimant be

ordered to undergo an independent medical evaluation and the

claimant agreed to participate in such an evaluation, so long as

the physician was selected by this Commission or by mutual

agreement of the parties.  On May 28, 2009, an Order was entered

directing the claimant to undergo an evaluation, at the

respondents’ expense, by Dr. Arthur Johnson, a neurosurgeon in Fort

Smith, Arkansas. Unfortunately, Dr. Johnson has developed a

reluctance to become involved in any thing that might be the

subject of litigation and declined to perform the evaluation.  A

substantial period of time elapsed while the parties and this

Commission attempted to find a mutually agreeable physician, who
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would be willing to perform this evaluation.  The parties

ultimately agreed on Dr. Luke Knox, a neurosurgeon in the northwest

Arkansas area, to perform this evaluation. Thus, by agreement of

the parties and pursuant to the provisions of Ark. Code Ann. §11-9-

511, I find that the evaluation of the claimant by Dr. Knox was

appropriate and necessary to ascertain the nature and extent of the

claimant’s compensable injury, as well as to determine what type of

medical treatment, if any, would be reasonably necessary for the

claimant’s compensable injury.  Pursuant to the provisions of Ark.

Code Ann. §11-9-511 and §11-9-508, the respondents are liable for

the expense of this evaluation. 

However, it would appear from the evidence presented, that

this independent medical examination has not been completed. In his

report of September 11, 2009, Dr. Knox states:

“I have recommended that Mr. Just redo his MRI
scan and complete his evaluation with plain
films to further define his difficulties. I
will keep you apprised accordingly as I
suspect I will see him in follow up to review
the new studies.”

This necessary follow up visit has apparently not taken place. This

failure appears to be the result of the respondents’ refusal to

authorize the follow up visit. However, this visit is clearly

essential to complete the independent medical evaluation that the

respondents requested. Therefore, the respondents are liable for

the expense of this follow up visit and for obtaining a report

setting out Dr. Knox’s findings and conclusions.
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The claimant’s entitlement to any other medical services is

reserved pending completion of the evaluation by Dr. Knox and

receipt of his report.

II. ADDITIONAL TEMPORARY TOTAL DISABILITY BENEFITS

The next issue to be addressed is the claimant’s entitlement

to additional temporary total disability benefits from September 4,

2008 until a date yet to be determined.  The burden rests upon the

claimant to prove the facts necessary to establish his entitlement

to these benefits.  First, the claimant must show that he is within

his healing period from the effects of his compensable back injury.

Secondly, the claimant must show that this injury has continued to

render him totally disabled.  

The issue of the duration of the healing period is essentially

a medical question, which must be resolved on the basis of the

greater weight of the medical evidence presented.  The medical

evidence shows that the claimant was essentially sent for treatment

by the respondents to Dr. Fareed Kannout, a general practitioner.

Dr. Kannout initially saw the claimant on July 9, 2008. At that

time, the claimant was complaining of lower back pain radiating

into his right leg. On physical examination, Dr. Kannout noted mild

muscle spasms in the claimant’s lumbar spine.  Dr. Kannout took the

claimant off work, prescribed pain medication, muscle relaxers, and

anti-inflammatories.  He also placed the claimant on a one week

formal program of physical therapy and directed the claimant to

return on July 11, 2008.  
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When the claimant returned, on July 11, 2008, Dr. Kannout

noted that the claimant’s complaints had improved and that he

currently felt better. However, he did not indicate that the

claimant’s difficulties had resolved or that the claimant was

having no further problems.  Dr. Kannout returned the claimant to

regular duty, effective July 14, 2008. However, he directed the

claimant to continue his medication and follow up as needed.  

 Curiously, the claimant did not actually start the physical

therapy, which had been recommended by Dr. Kannout, until July 28,

2008.  At that time, the physical therapist noted that the claimant

appeared to be a good candidate for rehabilitation, but that a

herniated disc could not be ruled out.  The physical therapist also

indicated that the claimant might require more than just one week

of physical therapy.  The physical therapy record shows that the

claimant was seen four times, during the week of July 28, 2008.  In

the notation dated July 31, 2008, the physical therapist indicates

that the claimant had noted no improvement and reported that his

symptoms had stayed the same. On physical examination, the physical

therapist reported that the claimant exhibited a positive straight

leg raising on the right, that he pulled his right hip when

standing, and that he had a “tight” right hamstring.  

On July 31, 2008, Dr.  Kannout reported, that after initial

improvement, the claimant’s difficulties had again reached the

point that they were at when he first seen.  He noted that the

claimant had denied any new injury, but that the claimant had been

doing his regular job that included a lot of pulling, pushing,
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heavy lifting, and repetitive motion of his lumbar spine.  On

physical examination, Dr. Kannout again observed the presence of

muscle spasms in the lumbar spine. At that time, Dr. Kannout

allowed the claimant to return to limited or light duty employment

with no pushing, pulling, or lifting over 5 pounds, no standing

over 2 hours, and no repetitive motion of the lumbar spine. He

again placed the claimant back on muscle relaxers, anti-

inflammatories, and pain medication.  He directed the claimant to

return for follow up on August 5, 2008. 

Apparently, the claimant was not actually seen again by Dr.

Kannout, until August 7, 2008. At that time, Dr. Kannout again

recorded that the claimant reported feeling better and had been

working. He also indicated that it appeared that the claimant’s

current position did not satisfy many of the restrictions he had

placed on the claimant’s employment activities, and that, although

the claimant was not doing “very much” heavy lifting, he was doing

frequent pulling, pushing, walking, and twisting with some heavy

lifting. Dr. Kannout again noted the claimant’s difficulties as

“improved”, but not resolved.  He directed the claimant to continue

limited or light duty for another week and go back to full duty on

August 13, 2008.  Although Dr. Kannout did not schedule any

specific follow up visit, he indicated that the claimant could

return at any time he experienced any problems.  He also directed

the claimant to continue his medication for at least 10 more days.

Apparently, the claimant returned to Dr. Kannout on or about

August 21, 2008, as x-rays were taken of the claimant’s pelvis,
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right hip, and right leg on that date, at the direction of Dr.

Kannout.  However, no actual clinic or office note of Dr. Kannout

for that date has been introduced.

The next report or record from Dr. Kannout is dated August 26,

2008.  At that time, the claimant was complaining of back pain and

right hip pain. Dr. Kannout restricted the claimant from engaging

in any further employment until his next appointment, which was

scheduled for September 3, 2008.  

However, it does not appear that the claimant returned to Dr.

Kannout for that scheduled appointment. On the date of Dr.

Kannout’s scheduled appointment (i.e. September 3, 2008), the

claimant was seen, at the respondents’ direction, by Dr. Brent

Sprinkle. In his report of that date, Dr. Sprinkle notes continuing

complaints of lower back pain and lower extremity pain with

numbness, tingling, and weakness. On his physical examination, Dr.

Sprinkle noted a possible diminished right Achilles’ reflex,

tenderness upon palpitation to the lumbar paraspinal muscles and

the right piriformis muscle, and decreased range of motion.  He

also indicated that x-rays showed disc space narrowing at L5-S1.

Dr. Sprinkle’s diagnosis was lumbar degenerative disc disease and

a suspected lumbar disc herniation.  He recommended an MRI of the

lumbar spine and oral medication.  Dr. Sprinkle released the

claimant to return to limited or light duty with no pushing,

pulling, or lifting over 15 pounds, and no frequent stooping.  He

scheduled the claimant for return follow up in two weeks. Finally,

in this report he indicated that, depending upon the outcome of the
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MRI, he anticipated the claimant might require epidural steroid

injections.  

The MRI, which had been recommended by Dr. Sprinkle, was also

performed on September 3, 2008.  This study was interpreted as

showing a small to moderate right paracentral disc herniation at

L4-5 that was “impressing” on the anterior margin of the thecal sac

and a large central and right paracentral disc herniation at L5-S1

that was “impinging” upon the thecal sac and the exiting right S1

nerve root.  

No reports or records of Dr. Sprinkle, dated after September

3, 2008, have been introduced. Apparently, the claimant was not

allowed to return to Dr. Sprinkle for the scheduled follow up.  

The medical record does show that the claimant received at

least one epidural steroid injection or nerve block, at Dr.

Sprinkle’s request, on September 16, 2008. 

The claimant testified that the only medical treatment he had

been able to obtain, after the respondents “cut him off” was from

a general practitioner in Roland, Oklahoma.  He testified that the

treatment he had received from this physician was simply the

monitoring and refill of his prescription medication.  However, no

reports or records from this physician have been introduced.

The respondents have offered a lengthy report, dated May 19,

2009, by Dr. Earl Peeples.  Dr. Peeples did not actually see or

evaluate the claimant, but only reviewed some of his medical

records.  Apparently, he did not review the physical therapy

records from July of 2008, as he makes no mention of these records,



Just-F808727 -12-

particularly the positive straight leg raising on the right that

was observed by the physical therapist.  Curiously, he also failed

to mention the repeated muscle spasms that were observed by Dr.

Kannout. This lengthy report of Dr. Peeples can be briefly

summarized as stating that he cannot conclude with any certainty

whether the claimant’s difficulties with his back are or are not

the result of the objectively demonstrated herniated disc at L4-5

with resulting right S1 nerve root “impingement” and he cannot

identify with any certainty the actual cause of this defect.  I

cannot find in this report where he expresses any opinion on

whether or not the claimant requires any further medical treatment

for his compensable injury and, if so, what.  

In his report of September 11,2009, Dr. Knox expressed the

opinion that the claimant’s continuing lower back and right lower

extremity complaints were “definitely” the result of the

objectively documented discal defects involving the claimant’s

lumbar spine. Although he did not indicate what further medical

treatment would be appropriate, if any, neither did he conclude

that the claimant’s healing period from the effects of his

admittedly compensable lumbar injury has ended and that no further

treatment would be beneficial.

The final medical record consists of the December 8, 2009

report from Dr. Peeples, in his capacity as Peeples Medical Legal

Consulting.  In this report, Dr. Peeples bascially criticized Dr.

Knox for not including a review of the medical records in his

report and using the outdated terminology of a “disc herniation”.
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He again reiterated his opinion that whatever this defect was

involving the claimant’s lumbar spine, its cause cannot be

determined from the records he has been provided.  He further

indicated that such a causal determination could not be made by any

physician. Dr. Peeples does not need to be concerned with this, as

it is the obligation of this Commission, rather than any physician,

to determine whether causation has been established.

Dr. Peeples also repeated his beloved Latin quotation “post

hoc ergo propter hoc” (as usual, he interpreted this quotation for

those ignorant of Latin).  Curiously, in my experience Dr. Peeples

only points out the fallacy of this proverb, when a claimant’s

symptoms appear soon after a traumatic work-related event. He

appears to feel otherwise, if the onset of symptoms are not closely

temporally related to the traumatic employment event.  I would also

note that a reasonably close temporal relationship between the

onset of symptoms and a specific traumatic event has long been

recognized as a relevant factor by the Arkansas Supreme Court, Hall

v. Pittman Construction Company, 235 Ark. 104, 357 S.W.2d 263

(1962).  

Dr. Peeples goes on to reveal his lack of understanding of the

Arkansas Workers’ Compensation Act by stating that more “than half

of the anatomic abnormality must be due to the traumatic incident

at work for the abnormality to be considered and treated under the

WCC system.”  Regardless, Dr. Peeples again expressed no opinion on

the claimant’s need for medical treatment for his continuing lumbar

and lower extremity difficulties.
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Applicable case law provides that the healing period continues

until the damage caused by the compensable injury has resolved or

stabilized, at a level where nothing further in the way of time or

medical treatment offers a reasonable expectation of improvement.

In the present case, the medical evidence presented shows that the

claimant was still under active medical treatment for his

compensable injury, when such services were terminated by the

respondent.  The subsequent medical evidence fails to show that the

claimant’s compensable lumbar injury has ever totally resolved or

even stabilized, at a level where nothing further in the way of

medical treatment offers a reasonable expectation of improvement.

The claimant’s testimony, which I find to be credible, shows

that he has attempted to obtain further medical treatment, but has

been handicapped in this regard by his lack of finances.  His

testimony further reflects that he has only been able to obtain

medication to relieve or reduce his continuing symptomatic

complaints.  

After consideration of all the evidence presented,

particularly the medical evidence, I find that the greater weight

of this evidence supports the conclusion that the claimant has not

achieved the maximum benefit of time and medical treatment in the

healing of his compensable lumbar injury. Therefore, he has

satisfied the first statutory requirement for his entitlement to

the additional temporary total disability benefits he now seeks.

In regard to the issue of actual total disability, the medical

evidence reveals that, at the time the claimant’s medical treatment
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was terminated by the respondent, he had only been released to

return to very limited light duty employment with significant

restrictions on his potential employment activities. These

restrictions would have prevented the claimant from returning to

his preinjury position with the respondent. The evidence also fails

to show that the respondent has, at any time, offered the claimant

an employment position that would satisfy his medical restrictions.

 The medical restrictions imposed upon the claimant’s

employment activities would also preclude him from performing any

of his prior employment positions. The claimant testified that he

has continued to experience significant limitations on his

potential employment activities by his continuing lumbar

difficulties. I find the testimony of the claimant, in this regard,

to be credible. The claimant appears to have a good work record,

including a 7 to 7½ year period of employment with this respondent.

When the claimant’s medical restrictions are coupled with his

potential need for further medical treatment, his likelihood of

obtaining regular gainful employment in the open job market is

negligible. Therefore, I find that the claimant has established by

the greater weight of the credible evidence that he has continued

to be totally disabled from performing regular gainful employment

by the effects of his compensable lumbar injury. This would satisfy

the second and final requirement for his entitlement to the

additional temporary total disability benefits he now seeks.

At this time, I would address the respondents’ argument that

any current need for treatment by the claimant or any disability he
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is experiencing are not connected with the compensable injury. I

simply do not find this argument to be supported by the greater

weight of the evidence presented. The greater weight of the

evidence shows that the claimant has continuously complained of

essentially the very same symptoms since his admittedly compensable

injury. The onset of these symptoms occurred contemporaneously or

within a reasonable period of time following the described

employment-related incident.  The stress and trauma produced by

this incident could logically cause the claimant’s difficulties and

the greater weight of the evidence fails to show any equally

plausible or likely non employment-related cause of these

complaints.        

FINDINGS OF FACT AND CONCLUSIONS OF LAW

1. The Arkansas Workers' Compensation

Commission has jurisdiction of this claim.

2.  On July 8, 2008, the relationship of

employee-employer-carrier existed between the

parties.

3. On July 8, 2008, the claimant earned wages

sufficient to entitle him to weekly

compensation benefits of $286.00 for total

disability and $215.00 for permanent partial

disability.  

4.  On July 8, 2008, the claimant sustained a

compensable injury to his low back or lumbar

spine.
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5.  There is no dispute over the claimant’s

entitlement to medical services received

through September 3, 2008. 

6.  The medical services provided him by and

at the direction of Dr. Brent Sprinkle, on and

after July 4, 2008, are the liability of the

respondents herein.  First, the respondents

are estopped from denying liability for these

services, as these services were provided to

the claimant at the express direction of the

respondents. Secondly, these medical services

would constitute reasonably necessary medical

services for the claimant’s compensable lumbar

injury, as that term is used in Ark. Code Ann.

§11-9-508.

7.  The respondents are liable for the expense

of the evaluation of the claimant by Dr. Luke

Knox, including any accompanying reasonable

testing and follow up.  First, this evaluation

was performed at the respondents’ express

request, and the respondents cannot stop this

independent medical evaluation prior to its

conclusion, merely because the initial results

are not to their liking. Secondly, this

evaluation appears to be reasonably necessary

to determine the nature and extent of the
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claimant’s compensable injury and to formulate

an appropriate program of treatment, if such

is shown to be necessary.

8. There is no dispute over the claimant’s

entitlement to temporary total disability

benefits which accrued through September 3,

2008. 

9.  The claimant has been rendered temporarily

totally disabled as a result of the effects of

his compensable lumbar injury for the period

of September 4, 2008 through a date yet to be

determined.  Specifically, the greater weight

of the credible evidence shows that the

claimant’s healing period has not ended and

the claimant has continued to be rendered

totally disabled by the effects of his

compensable lumbar injury.

10. The respondents have controverted the

claimant’s entitlement to any temporary total

disability benefits, after September 3, 2008,

and his entitlement to any additional medical

services.

11.  The appropriate fee for the claimant’s

attorney is the maximum statutory attorney’s

fee on the additional controverted temporary

total disability benefits herein awarded.
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ORDER

The respondents shall pay to the claimant additional temporary

total disability benefits for the period beginning September 4,

2008, and continuing to a date yet to be determined.

The respondents shall be liable for the expense of medical

services provided to the claimant for his low back or lumbar

difficulties by and at the direction of Dr. Brent Sprinkle, on and

after September 4, 2008. The respondents shall also be liable for

the expense incurred as the result of the evaluation and testing

provided the claimant by and at the direction of Dr. Luke Knox,

including the follow up visit recommended by Dr.  Knox.  The

liability for these medical expenses shall be subject to the

medical fee schedule.

The respondents shall pay to the claimant’s attorney the

maximum statutory attorney’s fee on the additional controverted

temporary total disability benefits herein awarded. One-half of

this fee is the obligation of the respondents in addition to these

benefits.  The remaining one-half of this attorney’s fee is to be

withheld by the respondents from these benefits.

All benefits herein awarded, which have heretofore accrued,

are payable in a lump sum without discount.

This award shall bear the maximum legal rate of interest until

paid. 

IT IS SO ORDERED.   

                                               
                            MICHAEL L. ELLIG
                         ADMINISTRATIVE LAW JUDGE


