
BEFORE THE ARKANSAS WORKERS' COMPENSATION COMMISSION

CLAIM NO. F806847

MELISSA JONES CLAIMANT

GOLDEN CORRAL RESPONDENT

GALLAGHER BASSETT SERVICES, INC. RESPONDENT
CARRIER

OPINION FILED JANUARY 20, 2010

Hearing before ADMINISTRATIVE LAW JUDGE ERIC PAUL WELLS in Fort
Smith, Sebastian County, Arkansas.

Claimant represented by EDDIE H. WALKER, JR., Attorney, Fort Smith,
Arkansas.

Respondents represented by GUY ALTON WADE, Attorney, Little Rock,
Arkansas.

STATEMENT OF THE CASE

On October 22, 2009, the above captioned claim came on for a

hearing at Fort Smith, Arkansas.   A pre-hearing conference was

conducted on August 5, 2009, and a pre-hearing order was filed on

August 6, 2009.   A copy of the pre-hearing order has been marked

Commission's Exhibit No. 1 and made a part of the record without

objection.

At the pre-hearing conference the parties agreed to the

following stipulations:

1. The Arkansas Workers' Compensation Commission has

jurisdiction of this claim.

2. On July 6, 2008, the relationship of employee-employer-

carrier existed between the parties.

3. The claimant sustained a compensable injury to her back on

July 6, 2008.
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4. The claimant has received an 8 percent whole body

impairment.

5. The claimant reached maximum medical improvement on

November 6, 2008.

6. The claimant’s compensation rates are $196 for temporary

total disability and $154 for permanent partial disability.

By agreement of the parties the issues to litigate are limited

to the following:

1. Temporary partial disability from July 7, 2008, until

September 21, 2008.

2. Wage loss.

3. 505a benefits.

4. Attorney’s fees.

Claimant’s contentions are:

“The Claimant contends that she is entitled to
temporary total disability benefits from July
7, 2008 until November 6, 2008.  She
acknowledges that some temporary disability
benefits have been paid and that the
Respondents are entitled to a credit for those
payments. 

The Claimant contends that she is earning less
now than she was before her injury and that
that reduction in earning capacity is due to
her job related injury.  Therefore, the
Claimant contends that she is entitled to
disability in excess of the 8% impairment
rating. 

The Claimant contends that she provided the
Respondent/Employer a work release on November
11, 2008 and that the employer had work
available that she could have performed but
refused to allow her to return to work without
good cause.   The Claimant acknowledges that
she ultimately returned to work on January 24,
2009. However, she contends that she is
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entitled to benefits pursuant to ACA 11-9-
505(a) from November 11, 2008 until January
24, 2009.

The Claimant contends that all disability
benefits in this case have been controverted
since the Claim was initially accepted as a
medical only claim and no disability benefits
were actually paid until the Claimant
underwent surgery on September 22, 2008
although the Claimant was unable to work prior
to that date. “

Respondents’ contentions are:

“Respondents contend that the claimant was
treated and released to light duty which has
been provided by the employer.  Claimant’s
present complaints, however, may be related to
a pre-existing condition.  Respondents are
investigating this matter and have propounded
interrogatories to gather information.”

The claimant in this matter is a twenty-nine-year-old female

who was employed by the respondent as a waitress and catering

assistant on July 6, 2008, when she suffered an admittedly

compensable injury.  The claimant injured her low back while

lifting a large container of lemonade and ice.  At that time the

claimant felt a “sharp pain down my back all the way down my right

leg.”

The claimant sought medical treatment and an MRI was performed

on her lumbar spine on July 10, 2008, at St. Edwards Mercy Medical

Center.  The MRI revealed a “right disc herniation at L5-S1

displacing the S1 nerve root posteriorly.”

On July 14, 2008, the claimant was seen by Dr. Keith Holder at

Cooper Clinic.  Medical records from that visit indicate that Dr.

Holder gave an impression of “herniated disc right L5-S1.”  He

placed the claimant on a TENS unit and physical therapy twice per
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week.  The report also stated “may return to work, no lifting more

than 20 pounds, no repetitive back motion, driving precautions with

medications, stop ibuprofen, and will refer to neurosurgery.”

On August 11, 2008, the claimant was seen by Dr. Joseph

Queeney at the River Valley Rehab Center.  A medical note from that

visit shows his impression and recommendation as follows:

“IMPRESSION:
1. Herniated nucleus pulposus at L5-S1.
2. Right lower extremity radiculitis.

RECOMMENDATION: I had a very long discussion
with the patient regarding the findings.  I
demonstrated the MRI scans to her.  At this
point in time, I do think that she has a
significant radiculopathy.  She states that
she discussed this with her friends and her
friends feel that she needs to try more
conservative treatment.  I did discuss what
other conservative options remain.  She has
exhausted several of them to date.  She can
try some epidural injections.  We can go ahead
and refer her on for that.  As far as she
wanted to know what is involved with the
surgery.  I did discuss with her the proposed
surgical intervention.  This is going to be
for a right L5-S1 microlaminotomy and
microdiscectomy.  I discussed with her the
typical surgical procedure as well as typical
postoperative recovery.”

On August 19, 2008, the claimant saw Patrick Walton, a

physician’s assistant, at the River valley Musculoskeletal Center.

The following is an excerpt found in the progress note from that

visit:

“HISTORY OF PRESENT ILLNESS: Ms. Jones is a
20-year-old white female who has an MRI scan
positive for a herniated disc and L5-S1.  She
has been recommended by Dr. Queeney to have a
microdiscectomy.  She wishes to have
injections at that time.  Since that time she
has kind of changed her mind and decided that
she would rather have surgery due to the fact
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that Dr. Queeney feels that she will have some
neuropathic damage if she does not have the
discectomy.  I told her that there is a
possibility that she might have to have the
injections first due to her insurance company
needing to have injections to fail before
having surgery.  She hurt herself on July 6 at
work lifting.  The pain occurs in the low back
and radiates down the right leg and into her
buttock.”

On September 11, 2008, the claimant visits Dr. James

Blankenship at the Neurosurgery Spine Center.  A clinic note from

that visit states, “We will schedule her at the Physicians’ Surgery

Center for an outpatient micro diskectomy and then home.”

Dr. Blankenship found the claimant to be at maximum medical

improvement after her micro diskectomy on November 6, 2008.  Dr.

Blankenship stated her permanent limitations as follows: 

“She is able to return to work with a
permanent weight lifting of 20 pounds assuming
that she uses proper biomechanics which she
has been taught.  She should not do any
prolonged stooping or bending at the waist,
but intermittent bending and picking up things
is certainly a reasonable thing to do.”

Dr. Blankenship also found the claimant to have an 8 percent

impairment to the body as a whole, which has been stipulated to.

The claimant has requested that the Commission award her

temporary partial disability from July 7, 2008, until September 21,

2008.  During this time period, the claimant’s work hours were

greatly reduced.  This is evidence by the claimant’s credible

testimony and a document entitled Employee Detail History found at

Claimant’s Exhibit No. 2, Page 1.  Upon review of the claimant’s

testimony and that of the respondent’s general manager, Michael

Watts, along with medical evidence, I find that this reduction was
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a result of the claimant’s admittedly compensable injury.  The

claimant’s is entitled to 66 2/3 percent of her average weekly wage

less her gross wages earned during the time period from July 7,

2008, until September 21, 2008.

The claimant has also requested benefits found in Ark. Code

Ann. §11-9-505(a) which states:

“(a)(1) Any employer who without reasonable
cause refuses to return an employee who is
injured in the course of employment to work,
where suitable employment is available within
the employee's physical and mental
limitations, upon order of the Workers'
Compensation Commission, and in addition to
other benefits, shall be liable to pay to the
employee the difference between benefits
received and the average weekly wages lost
during the period of the refusal, for a period
not exceeding one (1) year.

(2) In determining the availability of
employment, the continuance in business of the
employer shall be considered, and any written
rules promulgated by the employer with respect
to seniority or the provisions of any
collective bargaining agreement with respect
to seniority shall control.”

The claimant contends that she attempted to return to work

during the second full week of November 2008 after being found at

maximum medical improvement by Dr. Blankenship and placed on

permanent restrictions.  It was the claimant’s credible testimony

that she spoke with the respondent’s general manager, Michael

Watts, in November about resuming work and gave him a note from her

doctor.  The claimant also testified that she brought the general

manager a second note in November 2008 because of his need for a

more detailed understanding of the claimant’s restrictions.  The

claimant testified that she brought a second note to the general
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manager about a week after his request.  At that time, the claimant

contends that the general manager told her he would “talk to his

boss and see what they could do (sic) for me.”  The claimant

produced a witness, Jessica Pritchett, that corroborated her

testimony about bringing a note to the general manager twice.

The claimant again went to see the general manager in January

2009 requesting employment.  She then began working for the

respondent on January 24, 2009, as a line server.  This employment

was inside of the claimant’s restrictions.  At the time of the

hearing in this matter, she was still employed at that position.

Michael Watts, the general manager, contends that the claimant

only brought in one note about work restrictions.  He too stated

that this occurred in November, but denies he had contact with the

claimant again until January shortly before her employment began.

He contends that the note about the claimant’s restrictions that he

saw did not give him enough information to put the claimant back to

work.

The claimant testified that from her experience the period

from November through January is a busy time at the respondent’s

place of business and the  respondents have not disputed that work

within the claimant’s restrictions was available at this time.

I believe the testimony of the claimant in that she requested

work and brought two notes to the respondent’s general manager in

November 2008 in an effort to obtain employment.  The respondents

had work available and did not place the claimant back to work

until January 24, 2009.  I also note the respondents had the
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ability to gain access to the FCE report that was done on November

5, 2008, which clearly states the claimant’s physical abilities.

The respondents did, without reasonable cause, refuse to

return the claimant to work when suitable employment existed from

November 17, 2008, until January 23, 2009.  November 17, 2008, is

on or about the date that the claimant testified she turned in the

second note from her doctor.  The respondents shall pay the

claimant the difference between any benefits received for the time

period between November 17, 2008, and January 23, 2009, and the

claimant’s average weekly wage.  I note that none of the

circumstances to be considered in Ark. Code Ann. §11-9-505(a)(2)

exists in this case.

The claimant has also requested that the Commission consider

her entitlement to wage loss.  To prove wage loss the claimant must

show that her physical impairment from her compensable injury

caused her an inability to earn a similar wage from her pre-injury

condition.  The wage loss factor is the extent to which a

compensable injury has affected the claimant’s ability to earn a

livelihood.  Emerson Electric v Gaston, 75 Ark. App. 232, 58 S.W.3d

848 (2001).

To do this we must look at several relevant factors including

work history, age, education, willingness to return to work, and

permanent restrictions placed on the claimant.  The claimant is

twenty-nine years of age and has a tenth grade education.  She has

a work history which includes work as a receptionist, marketing and

distributing products to convenience stores, and as an assistant
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manager for an apartment complex.  The claimant also worked for the

respondent as a waitress and helped to perform catering duties.

The claimant’s permanent restrictions are stated in Dr.

Blankenship’s November 6, 2008, report as follows: “She is able to

return to work with a permanent weight lifting of 20 pounds

assuming that she uses proper biomechanics which she has been

taught.  She should not do any prolonged stooping or bending at the

waist, but intermittent bending and picking up things is certainly

a reasonable thing to do.”

It is clear that the claimant is unable to be employed as a

waitress for the respondent due to her restrictions.  However, she

is now working as a line server making $7.50 per hour, which given

her testimony and the stipulated temporary total disability and

permanent partial disability rates in this matter is substantially

less than she previously made with the respondent.  Her willingness

to work is evident in that she is currently employed.  Given her

restrictions and tenth grade education, she is now excluded from

several employment opportunities she once had and it will be

unlikely that she will be able to obtain wages that she once could.

Given the relevant factors and the limitations placed on the

claimant, I find the claimant is entitled to a wage loss that would

be equal to that of a 12 percent permanent impairment to the body

as a whole.  This is above the stipulated 8 percent permanent

impairment to the body as a whole the claimant sustained.

From a review of the record as a whole, to include medical

reports, documents, and other matters properly before the
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Commission, and having had an opportunity to hear the testimony of

the witnesses and to observe their demeanor, the following findings

of fact and conclusions of law are made in accordance with A.C.A.

§11-9-704:

FINDINGS OF FACT & CONCLUSIONS OF LAW

1. The stipulations agreed to by the parties at the pre-

hearing conference conducted on August 5, 2009, and contained in a

pre-hearing order filed August 6, 2009, are hereby accepted as

fact.

2. The claimant has proven by a preponderance of the evidence

that she is entitled to temporary partial disability from July 7,

2008, until September 21, 2008.

3. The claimant has proven by a preponderance of the evidence

that she is entitled to benefits under Ark. Code Ann. §11-9-505(a)

from November 17, 2008, until January 23, 2009.

4. The claimant has proven by a preponderance of the evidence

that she is entitled to wage loss that would be equal to 12 percent

permanent impairment to the body as a whole.

5. The claimant’s attorney is entitled to an attorney’s fee in

this matter as set out by the Arkansas Workers’ Compensation Act.

ORDER

The respondents shall pay the claimant temporary partial

disability from July 7, 2008, until September 21, 2008, as set out

in the body of this opinion.
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The respondents shall pay the claimant benefits under Ark.

Code Ann. §11-9-505(a) from November 17, 2008, until January 23,

2009, as set out in the body of this opinion.

That the respondents shall pay the claimant wage loss that

would be equal to a 12 percent permanent impairment to the body as

a whole.

The respondents shall pay to the claimant's attorney the

maximum statutory attorney's fee on the additional benefits awarded

herein, with one half of said attorney's fee to be paid by the

respondents in addition to such benefits and one half of said

attorney's fee to be withheld by the respondents from such

benefits.

All benefits herein awarded which have heretofore accrued are

payable in a lump sum without discount.

This award shall bear the maximum legal rate of interest until

paid.

IT IS SO ORDERED.

_________________________
     ERIC PAUL WELLS
 ADMINISTRATIVE LAW JUDGE


