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STATEMENT OF THE CASE

A hearing was conducted in the above style claim to determine the claimant’s entitlement

to workers’ compensation benefits.  On July 19, 2010, a pre-hearing was conducted in this claim,

from which a Pre-hearing Order of the same date was filed.  The Pre-hearing Order reflects

stipulations entered by the parties, the issues to be addressed during the course of the hearing, and

the contentions of parties relative to the afore.  The Pre-hearing Order is herein designated a part

of the record as Commission Exhibit #1.

The testimony of Vera Jones Fleming - the claimant, Paul Fleming, and Kelly Prather,

coupled with medical reports and other documents comprise the record in this claim.  

DISCUSSION
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Vera Jones-Fleming, the claimant, with a date of birth of August 3, 1965, is a high school

graduate who commenced her employment with respondent-employer on or about February 27,

2008, in the Food Services Department.  Prior to her employment with respondent-employer the

claimant was employed at Frankes Cafeteria for nine (9) months.  During her employment with

respondent-employer the claimant worked from 5:30 a.m. until 3:00 p.m.  

The claimant asserts that she sustained an injury within the course and scope of her

employment on June 7, 2008.  In describing the mechanics of the accident, which serves as the

basis for the present claim, claimant testified:

Well, I came in like a regular day.  Everything was pretty 
much going okay.  I had gotten everything set up for that morning.
I had gotten all my supplies that I needed from the stock room to set
the line up, filled the line up with water, and made sure everything 
was cut on.  And I went in the back, got all the rest of the silverware
that I needed, and come back out.  And I worked all that morning, 
pretty much.  Everything seemed to be going okay.  Around lunch-
time, I was performing my job.  Everything was going okay.  We 
worked all the way until lunch was over and, pretty much, when lunch
hour was over, I had gotten ready to break down my line, with all my
hot pans and pots, and getting ready to go to the back, and once I 
turned the corner, I slid into a puddle of water.

When I fell on the floor, and all the hot pans and grease and 
stuff fell up on me, I hit my head on the corner of the ice machine.  
And the lady that was working with me at that time, her name was Ms. 
Shirley, so she’s the one that came in there, you know what I’m saying,
when she heard me fall or whatever, and to remove the pots and pans, 
and then she went and got help for me and then they signed for the 
people in the ER to come to – for my aid.  And, once they got there, 
they – she asked me was I hurting real, real bad, and I told her, yes, I
was at the time, you know.  And then she said, well, don’t move; we’re
gonna put the back sled up under me, and she said she was just gonna
tilt my head just a little where she can get the neck brace around my 
neck.  And then, from that point, they took me to the ER. (T. 9-10).

The testimony of the claimant reflects that the right side of her head, just behind the ear, hit the
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corner of the ice machine in the accidental fall.

Claimant estimates that she remained in the emergency room for four (4) to five (5) hours

following June 7, 2008, accidental fall.  The claimant maintains that other than obtaining an MRI

she was not provided any other medical treatment in the emergency room of respondent-

employer.  Claimant acknowledged that at the time of her discharge from the emergency room she

was provided medications, to include Hydrocodone and Naproxyn, as well as medicine for her

high blood pressure.  The claimant was discharged home by the attending emergency room

physician at UAMS.

The testimony of the claimant reflects that once she was discharged from the ER of

respondent she went “straight to another doctor”, Dr. Harold Betton.  Claimant asserts that the

only paperwork that she completed at UAMS was her release documents from the emergency

room.  

With respect to the medical treatment she received under the care of Dr. Betton on June 7,

2008, the claimant testified that she was examined.  The testimony of the claimant reflects that at

the time of her discharge from the emergency room of UAMS her neck was hurting real bad. 

Claimant further testified, regarding her symptoms at the time of the ER discharge:

I had pain, sharp pains, running from the right side, straight
down into the lower side of my back.  And I couldn’t move my neck
to neither side without it hurting me. (T. 13-14).

The testimony of the claimant reflects that she had taken all of the medications provided by the

attending emergency room physician by the time of her discharge.  Claimant added that the afore

helped the pain. 

Claimant testified that she was not provided any medicine by Dr. Betton in connection
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with the physical examination.  Claimant maintains that following her examination by Dr. Betton

she was scheduled for a return appointment, however she was not provided a slip directing her to

remain off work.  Regarding her subsequent visits to Dr. Betton the claimant testified:

Let me go through my file to make sure.  The first one was
the 6th and 16th  of 2008 till the 6th, the 29th of 2008, and then he 
returned me back to work on the 6th, the 30th of 2008. (T. 15).

The claimant explained that Dr. Betton “gave” her a day off work at the time of the initial visit,

and that she reported for work the following day.  The claimant offered that her next visit to Dr.

Betton following the June 7, 2008, visit was June 16, 2008, at which time she was directed to

remain off work until June 29, 2008.  The claimant’s testimony reflects that she was released by

Dr. Betton to return to work on June 30, 2008.

The testimony of the claimant reflects that once she left Dr. Betton’s office on June 7,

2008, she went to Dr. Dave Holsomback, a chiropractic physician,  for treatment in connection

with the June 7, 2008, accidental fall at work.  As a consequence of her treatment with Dr.

Holsomback claimant maintains that she was directed to remain off work.  Claimant added that

Dr. Holsomback directed her to remain off work for a period of four (4) to five (5) months. 

Claimant offered that Dr. Holsomback released her to return to work on or about September 28,

2008.  Claimant testified that she returned to work once released by Dr. Holsomback.  

The claimant is uncertain of the last day she worked for respondents, offering that it was

in September 2008.  Claimant asserts that when released by Dr. Holsomback she returned to her

same job duties.  Claimant asserts that she worked about a month after her release by Dr.

Holsomback.  As to the reason she stopped working, the testimony of the claimant reflects:

Because, once Dr. Dave had took me off of all my prescriptions
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that I had on me, when I did – was able to come back to work – I still
was unable to perform my job because of my health.  I was still going 
through the same neck pain and muscle spasms and so forth, and so, 
what I ended up doing, I worked just for, like, I think, about a month,
and then, after that, I had to put in a two (2) weeks notice. (T. 20).

Later the claimant testified, regarding her decision to stop working for respondent-employer:

No, no, no.  I stopped working a month afterwards, because 
I couldn’t perform any more. (T. 25).

Claimant testified that she has received medical treatment in connection with her June 7, 

2008, injury since she stopped working at respondent-employer.  Regarding the afore, the 

testimony of the claimant reflects:

I went to Baptist Hospital Emergency Room.  That was, like,
around the 9th , the 22nd of 2009, and I had to have an injection in the 
right side, because I was having muscle tenderitis (sic), with swelling,
from the right side down. 

So they gave me an injection.

And he put me on Hydrocodone, and he gave me some – I got
the medicine in there.  I don’t know the name of that medicine, but 
I’ve got it written down. (T. 20-21).

The claimant further testified, regarding additional medical treatment since leaving the 

employment of respondent-employer:

I went to College Station Clinic, and they performed the 
physical on me at that time because I was still going through the 
swelling.  I was still going through the muscle spasms, and not being
able to move my neck, right to left, too good, without having whiplash
or whatever.  She put me on 800 Ibuprofen.  

And, from that point, I pretty much was like, after, I guess – 
that’s been – after I lost my insurance, I didn’t have any insurance, so,
what I did, I – through my church, we have a program for those that 
don’t have insurance no more – they can’t afford their doctors or 
medication – it’s a non-profit organization.  I got involved with them 
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so I could still continue to go to the doctor, so they could continue to 
work with me. (T. 21-22).

The testimony of the claimant reflects that she is receiving medical treatment in connection with

her injury and that the same is being provided by River City Ministries, in North Little Rock.  The

claimant testified that she was seen at the College Station Clinic one (1) time.  

The claimant testified that she last visited River City Ministries for medical treatment on

August 5, 2010.  Regarding the afore visit, claimant’s testimony reflects:

He examined me and he gave me – for the depression, he 
gave me Seroquil .   .   .  for my depression.

He gave me – I have those medicines in my thing over there,
cause I don’t know the name of them, but he gave me something for 
anxiety, because I have anxiety attacks. 

They did take me off of the first high blood pressure medicine
because it was too high for me .   and he put me on this lower type,
and my blood pressure was pretty much higher than it was.  But, that’s
what they are treating me for right now.

And, also, they are treating me for the muscle swelling.  I’m
on a gel that’s called – I can’t really call the name.

I have it over there in my folder.  And he also put me on some
more pain pills.  I’m not really sure what the name of them, but I got
– I got ‘em. (T. 23-24).

In describing her present symptoms which she attribute to the June 7, 2008, accident, claimant 

testified that she has pain in the right side of her spine, pointing to an area side of her neck 

behind her ear, as well as pain in the shoulder area and in the lower part of her back along with 

swelling in the shoulder area.

The claimant asserts that she has not been physically capable of working since she last

worked for respondent due to residuals of the June 7, 2008, accident.  Claimant denied having any
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problems with either her neck or back prior to the June 7, 2008, accident.  Further, claimant

denied that she experienced physical limitations or restrictions prior to the June 7, 2008, accident. 

The claimant filed for unemployment compensation benefits, however testified that she has not

received any.  Further, the claimant has filed for Social Security disability benefit and is awaiting a

hearing.    

During cross-examination, the claimant testified that the accident on June 7, 2008,

occurred at or shortly after 1:00 p.m.  The UAMS emergency room report of the claimant’s June

7, 2008, visit identifies the areas of complaints as the claimant’s head, neck and chest, however

omits any reference to a low back complaint.  The report also recites muscle spasms after fall, and

cervical strain.  

The claimant acknowledged going to the emergency room of UAMS on March 15, 2008. 

Regarding the afore, the claimant testified:

2008, in March - 2008 - yes, I do, because I went in there -
I liked to have fell, because all of my muscles had locked up on me
on my right - left side down. 

And, yes, I do.  They kept me for two (2) days for that. 

He said my metabolism and my cholesterol was down real
low, and all of it locked up .    .    .along with the high blood - so, I
was treated.  (T. 30-31).

The claimant denies any recollection of complaining about muscle spasms in her upper back 

during the March 2008, hospital admission, nor does she remember complaining of neck pain. 

Finally, denies complaining about her chest bothering her during the March 2008, admission.  The

claimant was questioned regarding documents from the March 2008, admission which recited

palpable muscle spasms in the left upper back; neck pain; and left shoulder and arm pain as well as
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complaints of muscle spasms and pain from the left side trapezius.  Regarding the afore, the

claimant testified:

I remember telling him that I was having some pains that was
real sharp, was running from both sides of my neck - it was on the right
side and the left side - during that time. (T. 33).

Claimant concedes that when the left side of her neck bothered her in March 2008, it was not the

product of an accidental fall or event.  

The claimant testified that she has arthritis in her wrist and fingers that predates the June

7, 2008, fall at work.   Claimant added:

I have arthritis in my wrist, and I have arthritis in my fingers,
okay - and since I’ve been having these muscle problems, it’s been 
continuously bothering me. (T. 34).

During cross-examination, claimant offered that she returned to work following her June 7, 2008, 

accident in September 2008, and continued working until November 2008.  

Paul R. Fleming, the claimant’s husband of four or five months, testified on behalf of the

claimant.  Mr. Fleming has known the claimant since July-August 2006.  Though presently

employed at Verizon Arena, Mr. Fleming formerly worked at UAMS in 2000.  Mr. Fleming did

now work for respondent during the claimant’s employment.  Mr. Fleming testified that he first

learned of the claimant’s June 7, 2008, accident shortly after the occurrence when he received a

telephone call from the claimant.  The testimony of Mr. Fleming reflects that he took the claimant

to all of her doctor appointments because she was unable to drive.  Mr. Fleming did not take the

claimant to her visit to Dr. Betton or to Dr. Holsomback.

Kelly Prather testified on behalf of respondents.  Ms. Prather is employed at respondent-

employer in Nutrition Services, as Assistant Regional Manager, with the job duties of managing
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the cafeteria at the facility.  Ms. Prather’s testimony reflects that she is familiar with the claimant’s

June 7, 2008, fall.  Ms. Prather further testified that in the days leading up to June 7, 2008, there

had been disciplinary issues with the claimant.  Regarding the afore, Ms. Prather testified:

There were two (2) incidents, I want to say, about a week
apart.  The first incident revolved around - I had had employees 
reporting that Vera had been hiding food items in one of the coolers
behind the serving line, and then removing them, and leaving with 
them.  On some investigation, I did, in fact, find those.  This is the 
first incident.

I want to say it was in May [2008].

May - May 31st . . . . is when I discussed it with her.  It actually
occurred on the 30th of May.

I issued her an oral warning, and went over - again, reiterated
the meal policies and the - what was expected of her, and how the meal
ticket worked, and how she could utilize it, and explained that what she
had done was a violation, and didn’t, in my opinion, you know, make 
sense - what her version of the story was.  So, we did issue her an oral 
warning.  And then, I explained that her meal ticket was to be used only
for food that was consumed on the premises.  It was not for things to be
bought and taken home.  It was to provide her a meal while she was on 
duty.  And then, approximately a week later, it would have been on June
the 5th , I observed her - I just happened to be coming down the hall - 
observed her exiting the kitchen, carrying a big bag of food.  In light of 
what we had just gone through, I asked her if she would let me see what
was in the bag, and she did.  And, after examining the contents, she had
a receipt for part of those things, which were, in fact, purchased with her 
meal ticket, which I had already explained had to be eaten on the 
premises, unless she got permission from myself.  And then there were
other items in there that there was no receipt for, and I - I don’t know if
you want me to go into all the details. 

It resulted in a written warning at this point, which is - the next
step would be termination . . . .which was explained to her. (T. 40-42).

The claimant was provided the written warning and signed it on June 6, 2008.   Ms. Prather
added, regarding the afore:
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But, my records show that she didn’t work that day .    .    . .
so, it would have either been June 5th or June 7th . 

My best guess would have been probably June 7th.  (T. 42).

Ms. Prather testified that to her knowledge there were no witnesses to the claimant’s June

7, 2008, accidental fall.  Ms. Prather’s testimony reflects that her records reflects that the claimant

commenced work at 8:30 a.m. on June 7, 2008.  Further, Ms. Prather testified that the claimant’s

fall on June 7, 2008, happened during breakfast.  Ms. Prather’s testimony reflects that the records

of respondent-employer reflect that the claimant returned to work on August 28, 2008, and that

her last day of work was Saturday, October 4, 2008.  

Regarding the circumstance surrounding the claimant leaving the employment of

respondent-employer, Ms. Prather testified that the claimant tendered a letter of resignation.  The

afore reflects:

To Mark: I am giving you my two (2) weeks notice starting 
on the 9/29/08.  I am going out of town.  My last day is on the 
10/9/08.  Thank you.  Vera Jones. (T. 44).

The letter did not reference a problem with either the claimant’s neck or back.  Ms. Prather denies

that the claimant complained to her about her back or neck as a reason for leaving at that time.

Ms. Prather testified regarding earlier conversations she had with the claimant about her

continued working at UAMS:

We had had a couple of conversations leading up to her 
letter of resignation in reference to her schedule.  She was having
difficulty working the late shift.  Vera was a relief food service 
worker, so she worked varied shifts, depending on which area she 
was in, and she was having difficulty covering the eleven (11:00) 
to seven (7:00) - or, - it was the shift that was ending in the evening.

And she said that she wasn’t going to be able to do that
and, in fact, had been clocking out early, which had prompted my
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conversations, and led to an oral warning, and I had told her that 
was not acceptable and that we expected her to work her full shift.
(T. 45).

The above was actually a third disciplinary measure, which occurred on September 18, 2008, and

the claimant signed on September19, 2008.  Ms. Prather denies that the claimant made any

reference about not being able to work due to her neck or back during the conversations

regarding her schedule.  As far as the difficulty working her shift, Ms. Prather testified of the

claimant:

To my best memory, it was not anything physical.  My 
memory is, it had to do with personal issues outside of work and
her ability to be there during those hours. (T. 46).

During cross-examination, Ms. Prather was questioned regarding the time of day of the

claimant’s June 7, 2008, accident, and how she obtained notice of same. (T. 50).    Ms. Prather

testified that she had an opportunity to observe the claimant at work discharging her employment

duties once the claimant returned after August 28, 2008, and noted that she did not appear to

have any physical difficulties performing same.  Further the testimony of Ms. Prather reflects that

during the time the claimant worked from August 28, 2008 through October 5, 2008, the claimant

never came to her to relay that she was having problem with her shoulder or any other complaints

growing out of the June 7, 2008, accident.  With respect to any off-work slips issued by a

physician to the claimant, Ms. Prather testified:

Sometimes I get them, sometimes they would go straight to 
the Human Resources Manager. (T. 51).

The medical in the record reflects that the claimant was seen in the emergency room of

UAMS on June 7, 2008, at 9:05 a.m., with a history of having slipped in some water at work in
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the cafeteria and hit her head. (CX #1, p. 12-13).  During the June 7, 2008, emergency room visit,

the claimant underwent diagnostic studies, to include a CT of the brain, CT of the cervical spine,

CT of the lumbar spine as well as x-rays of the chest, lumbar spine and thoracic spine.  The

medical reflects that the claimant relayed complaints of low back pain following the fall, and that

she had hit her head on the ice machine. (CX #1, p. 16-21).  

The claimant was assessed by the attending emergency room physician with a closed head

injury; cervical strain; and back strain.  The clinical impression contained in the emergency room

records regarding the claimant includes the entry “muscle spasms after fall cervical strain”. (CX

#1, p. 32).  Further, the claimant was discharged with prescriptions for Flexeril and Vicodin. (CX

#1, p. 32).  The Exitcare Patient Information sheets provided the claimant at the time of her

discharge from the emergency room on June 7, 2008, directed that she follow-up at the Family

Practice Clinic, unless she was better in 2-3 days. (CX #1, p. 22-25).  Finally, an excuse from

work was issued on behalf of the claimant as a result of the June 7, 2008, emergency room visit

directing the claimant to remain off work until June 9, 2008. (CX #1, p. 11).

The medical in the record reflects the presence of a June 12, 2008, progress note from

Betton Clinic regarding the claimant.  The chief complaint cited in the progress note is a history of

a June 7, 2008, fall at the job hitting her head and back.  The progress note reflects that the

claimant was off work from June 9, 2008 through June 15, 2008. (CX #1, p. 10).  The off work

period was further extended from June 16, 2008 through June 30, 2008. (CX #1, p. 9).

The evidence in the record reflects that the claimant was seen at Chicot Chiropractic

Center by Dr. Dave Holsomback on June 27, 2008, and was directed to remain off work for the

period June 28, 2008 through July 12, 2008. (CX #1, p. 3).  A July 25, 2008, Work Status
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document of Chicot Chiropractic Center relative to the claimant reflects the June 7, 2008, injury

date as well as diagnoses and restrictions.  (CX #1, p. 5).  On August 26, 2008, the claimant was

released to work without restrictions by Dr. Holsomback. (CX #1, p. 7).

On July 30, 2009, the claimant was seen at the College Station Clinic with complaints of

neck/shoulder/back pain which she attributed to the June 7, 2008, work accident.  The JCCSI

Progress Note of the afore visit reflects an assessment of chronic pain/muscle spasms for which

the claimant was prescribed Ibuprofen and Flexeril. (CX #1, p. 15).  Chronologically, the evidence

reflects that on December 22, 2009, the claimant was seen at the emergency room of Baptist

Medical Center.  The medical bill associated with the treatment received by the claimant during

the December 22, 2009, emergency room visit reflects that she received a drain/injection in the

bursa joint. (CX #1, p. 14).

On May 6, 2010, the claimant registered with River City Medical Clinic. (CX #1, p. 1). 

The record of a May 23, 2010, office visit to River City Medical Clinic, reflects that the claimant

provided a history of the June 7, 2008, fall at work as the basis for her complaints of “right arm,

neck, and ___ pain”.(CX. #1, p. 2).   

After a thorough consideration of all of the evidence in this record, to include the

testimony of the witnesses, review of the medical reports and other documentary evidence,

application of the appropriate statutory provisions and applicable case law, I make the following:

FINDINGS

1. The Arkansas Workers’ Compensation Commission has jurisdiction of this claim.

2. On June 7, 2008, the employment relationship existed among the parties during 

which time the claimant earned an average weekly wage of $298.31, generating compensation
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benefit rates of $199.00/$154.00, for temporary total/permanent partial disability.

3. On June 7, 2008, the claimant sustained an injury arising out of and in the course 

of her employment, which rendered her temporarily totally disabled for the period June 8, 2008

through August 26, 2008.

4. There is no evidence in the record to reflect that the claimant was furnished an 

Employee’s Notice of Injury form,  Form AR-N, following the June 7, 2008, injury, pursuant to

Ark. Code Ann. §11-9-514 (c)(2).

5. Medical treatment rendered to the claimant under the care of Betton Clinic, and 

Chicot Chiropractic Center was reasonably necessary in connection with the treatment of the June

7, 2008, compensable injury.

6. Medical treatment rendered to the claimant subsequent to August 26, 2008, was 

not reasonably necessary in connection with the claimant’s June 7, 2008, compensable injury.

7. Respondents shall pay all reasonable hospital and medical expenses arising out of 

the injury of June 7, 2008.

8. The respondents have controverted the compensability of this claim in its entirety.

CONCLUSIONS

The claimant maintains that while within the course and scope of her employment on 

June 7, 2008, she sustained an injuries to her head and neck which required medical treatment and

rendered her temporarily totally disabled.  The claimant seek corresponding temporary total

disability and medical benefits.  Respondents deny the compensability of the claimant’s claim.

The present claim is one governed by the provisions of Act 796 of 1993, in that the

claimant asserts entitlement to workers’ compensation benefits as a result of an injury having been
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sustained subsequent to the effective date of the afore provisions.

Compensability

On June 7, 2008, while within the course and scope of her employment, the claimant 

sustained a fall when she slipped in water on the floor and struck her head on an ice machine.  The

accident was reported to appropriate supervisory personnel of respondent-employer and the

claimant was transported to the emergency room of respondent-employer.  In transporting her to

the emergency room a collar was applied to the claimant’s neck and she was placed on a back

board.  The emergency room records of the claimant’s June 7, 2008, visit disclosed the presence

of muscle spasms.  The claimant underwent numerous diagnostic studies during the June 7, 2008,

visit, was prescribed Flexeril and Vicodin and directed to remain off work until June 9, 2008.  The

claimant’s injury was diagnosed as a cervical strain.

It is undisputed that on March 15, 2008, the claimant was seen in the emergency room of

respondent-employer with complaints of muscle spasms from the left side trapiziuz and left arm

pain.  In workers’ compensation law, the employer takes the employee as he finds him, and

employment circumstances that aggravate pre-existing conditions are compensable. Heritage

Baptist Temple v. Robison, 82 Ark. App. 460, 120 S.W.3d 150 (2003).  An aggravation of a pre-

existing non-compensable condition by a compensable injury is itself compensable.  Oliver v.

Guardsmark, 68 Ark. App. 24, 2 S.W.3d 336 (1999).

In order for the claimant to establish a compensable injury as a result of a specific incident,

the following requirements of Ark. Code Ann. §11-9-102 (4)(A)(i) (Repl. 2002), must be

established: (1) proof by a preponderance of the evidence of an injury arising out of and in the

course of employment; (2) proof by a preponderance of the evidence that the injury caused



16

internal or external physical harm to the body which required medical services or resulted in

disability or death; (3) medical evidence supported by objective findings, as defined in Ark. Code

Ann. §11-9-102 (4) (D), establishing the injury; and (4) proof by a preponderance of the evidence

that the injury was caused by a specific incident and is identifiable by time and place of

occurrence. Mikel v. Engineered Specialty Plastics, 56 Ark. App. 126, 938 S.W.2d 876 (1997).

The evidence in the record preponderates that the claimant’s June 7, 2008, injury arose

out of and in the course of her employment.  The claimant preformed her assigned job duties prior

to June 7, 2008, without physical restrictions or limitations.  The medical evidence documents

that the claimant was seen in the emergency room of respondent-employer on June 7, 2008, and

provided a history of a slip and fall in her work area and striking her head on an ice machine in the

process.  Further, the diagnostic studies performed during the emergency room visit are consistent

with the medical history provided by the claimant regarding the accident and injuries.  As noted

above, the medical in the record reflects the presence of objective findings evidencing the injury. 

The claimant has sustained her burden of proof by a preponderance of the evidence that she

sustained a compensable injury arising out of and in the course of her employment on June 7,

2008.  Respondents have controverted this claim in its entirety.

Medical Benefits

Ark. Code Ann. §11-9-508 (a) (Repl. 2002), provides that the employer shall promptly 

provide for an injured employee such medical treatment as may be reasonably necessary in

connection with the injury received by the employee.  What constitutes reasonably necessary

medical treatment is a question of fact for the Commission. Dalton v. Allen Engineering Co., 66

Ark. App. 201, 989 S.W.2d 543 (1999).  As noted above, the evidence preponderates that the
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claimant sustained an compensable injury in the employment of respondent-employer on June 7,

2008.  

The injured employee must prove that the medical services are reasonably necessary by a

preponderance of the evidence.  The afore medical services may include that necessary to

accurately diagnose the nature and extent of the compensable injury; to reduce or alleviate

symptoms resulting from the compensable injury; to maintain the level of healing achieved; or to

prevent further deterioration of the damage produced by the compensable injury.  Ark. Code Ann.

§11-9-705 (a) (3) (Repl. 2002); Jordan v. Tyson Foods, Inc., 51 Ark. App. 100, 911 S.W.2d 593

(1995); Artex Hydrophonics, Inc. v. Pippin, 8 Ark. App. 200, 649 S.W.2d 845 (1983).

In the instant claim, the claimant was seen in the emergency room of respondent-employer

following the reporting of the June 7, 2008, accidental fall.  Following her discharge from the ER

of respondent-employer, the claimant was provided discharge/exit care instruction, which

included directions to return to the emergency room if her condition did not improve with 2-3

days.  The claimant was also directed to remain off work until June 9, 2008.  The claimant

subsequently sought and obtained treatment in connection with her compensable injury under the

care of several providers, to include Betton Clinic and Chicot Chiropractic Center.  The claimant

was released to return to work without restriction on August 26, 2008, by Dr. Dave Holsomback,

D.C.   The claimant was provided prescription medications by the physicians at the Betton Clinic,

and chiropractic adjustments at Chicot Chiropractic Center.

There is no evidence in the record that the claimant was provided an Employees’s Notice

of Injury form, Form AR-N, in accordance with Ark. Code Ann. §11-9-514 (c)(1), and, as such,

the change of physician rules do not apply.  Following her release to work without restrictions by
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Dr. Holsomback on August 26, 2008, the claimant returned to the employment of respondent-

employer on August 28, 2008.  The claimant continued to discharge her regular duties until

October 4, 2008, having submitted her two (2) weeks notice on September 29, 2009.  

In submitting her notice of intent to leave the employment of respondent-employer the

claimant did not reference her June 7, 2008, compensable accident or injuries growing out of

same as the basis for leaving the employment of respondent-employer.  The credible testimony in

the record reflects that during the time the claimant returned to the employment of respondent-

employer on August 28, 2008, until she last worked for same on October 4, 2008, she did not

evidence residuals of the June 7, 2008, injury.

There evidence reflects that following her August 26, 2008, visit to Chicot Chiropractic

Center and release to unrestricted job duties, the claimant did not again seek medical treatment

until July 30, 2009, eleven (11) months later, when she was seen at the College Station Clinic. 

The claimant was next seen at the emergency room of Baptist Medical Center on December 22,

2009.   On May 6, 2010, the claimant registered with River City Medical Clinic.  The claimant

received medical treatment at River City Medical Clinic on May 23, 2010, for complaints that she

attributed to the June 7, 2008, compensable injury.  The medical in the record does not reflects

that the claimant registered complaints regarding right shoulder at the time of her initial treatment

in the emergency room of respondent-employer on June 7, 2008.  Nevertheless, the complaints

registered during the December 22, 2009, Baptist Medical Center emergency room visit and the

May 23, 2010, visit to River City Medical Clinic centered on her right shoulder.  

The evidence preponderates that the treatment rendered to the claimant by the providers at

UAMS, Betton Clinic and Chicot Chiropractic Center was reasonably necessary in connection
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with the treatment of the June 7, 2008, compensable injury.   Respondents are liable for the afore. 

The claimant has failed to sustain her burden of proof by a preponderance of the evidence that

medical treatment rendered to her subsequent to August 26, 2008, was reasonably necessary in

connection with the treatment of the June 7, 2008, compensable injury.

Temporary Total Disability Benefits

Temporary total disability for an unscheduled injury is that period within the healing

period in which the claimant suffers a total incapacity to earn wages.  Arkansas State Highway &

Transportation Department v. Breshears, 272 Ark. 244, 613 S.W.2d 392 (1981).  The healing

period has not ended so long as treatment is being administered for the healing and alleviation of

the condition.  J.A. Riggs Tractor Co. v. Etzkorn, 30 Ark. App. 200, 785 S.W.2d 51 (1990).  

The evidence discloses that the claimant remained off work pursuant to the directions of her

treating physicians for the period June 8, 2008, through August 26, 2008, during which time she

continued to receive active treatment in connection with the June 7, 2008, compensable injury. 

The claimant was released to return to work on August 26, 2008, without restrictions by Dr.

Dave Holsomback, D.C.  Thereafter the claimant returned to employment of respondent-employer

and continued to discharge her regular job duties until she voluntarily severed her employment on

October 4, 2008.  

The claimant has sustained her burden of proof by a preponderance of the evidence that

she was temporarily totally disabled and within her healing period commencing June 8, 2008 and

continuing through August 26, 2008, during which time she was correspondingly entitled to

temporary total disability benefits.  Respondents have controverted this claim in its entirety, to

included the claimant’s entitlement to temporary total disability benefits.



20

AWARD

Respondents are herein ordered and directed to pay to the claimant temporary total 

disability benefits at the weekly compensation benefit rate of $199.00, for the period commencing

June 8, 2008, and continuing through August 26, 2008, as a result of the June 7, 2008,

compensable injury.  Said sums accrued shall be paid in lump without discount.

Respondents are further ordered and directed to pay all reasonably necessary medical,

hospital, nursing and other apparatus expenses, to include medical related travel, in connection

with the treatment of the claimant’s compensable injury of June 7, 2008.

This award shall bear interest at the legal rate, pursuant to Ark. Code Ann. §11-9-809,

until paid.

IT IS SO ORDERED.

________________________________________________
Andrew L. Blood, ADMINISTRATIVE LAW JUDGE  


