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STATEMENT OF THE CASE

A hearing was conducted in the above style claim to determine the claimant’s entitlement

to workers’ compensation benefits.  On July 12, 2010, a pre-hearing conference was conducted in

this claim, from which a Pre-hearing Order of the same date was filed.  The Pre-hearing Order

reflects stipulations entered by the parties, the issues to be addressed during the course of the

hearing, and the parties’ contentions relative to the afore.  The Pre-hearing Order is herein

designated a part of the record as Commission Exhibit #1.

The testimony of Brenda L. Jones - the claimant, Cynthia Marshall, and Betty Porter,



2

coupled with medical reports and other documents comprise the record in this claim.

DISCUSSION

Brenda Lee Pruitt (formerly Jones), the claimant, with a date of birth of May 23, 1948, has

a 12th grade education.  The claimant commenced her employment with respondent-employer in

1999 as a Cook 1, and has continued in the employment of respondents.  

The testimony of the claimant reflects that she transferred from the Jonesboro Center of

respondent to the Trumann Center following the death of kitchen manager of that facility.  The

claimant has been at the Trumann Center for five (5) years.

On September 14, 2009, the claimant sustained a compensable injury to her back.  In

describing the status of her health prior to the afore accident, the claimant’s testimony reflects:

I was in perfect health.  I was doing - - the job that I was
performing, I was doing, I was a kitchen manager.  I was the head
cook plus a transporter where I transferred food from my facility
to another facility. (T. 10).

Claimant provided a description of her normal daily activities in the employment of respondent.

Okay.  My hours was like seven o’clock in the morning.
But I would go to work like between 6:00 to get there by 6:30, 
because I was working, and I was in the kitchen by myself.  And
when I go in , I would turn the oven on, prepare for breakfast, and
then I have to put on what I have for lunch, I got to check my menus.
Then I have to count out my dishes, count out how many children I
have.  I always feed like one classroom that they have opened and 
the other classroom was back in the facility.  So I feed for the least 
30, so I got to prepare that.  I count my food.  Then I have what you 
call a carrier, and I get my milk.  I have my milk for each kid and any
extra.  Then I put it in my milk box, and then I set it in the refrigerator
until I usually take the food out at 8:00 o’clock in the morning, because
kids want to eat at least by 8:30.  After I do that, I pan that up.  And 
then I have another carrier, which is a warm carrier in a big old container.
I put my pans and stuff, hot food in there.  And then I have another 
container where I put my cold stuff like my fruits and stuff.  And then
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I load it up.  I take it out of the fan.  I put it in the van, and then I get
up in the van, and then go around to the center, take the food out.  I 
have to check my temperature when I get to the classroom.  Then I 
keep a note that I got and take down what the temperature is.  Then
after they set the table and get their kids, and then I go back to my
kitchen.  And then I start putting on for my lunch and then making
- - washing my pans and stuff that I used for fixing breakfast in, wash
that, and then I get my water ready because my dishwasher was out-
side, and we wash by hand all the dishes.  So I make my dishwasher,
it have to be a certain temperature.  Then after I get that done, then I
go back, back in the van, go back around to the home, pick up the 
dirty dishes, then get the lists out of how many kids are going to be
here, go back pick the dishes up, go back and then start washing dishes.
And then while I’m doing that, I count out my fruits and get it ready.
And then when I have a break, then I go and I have to keep 
documentation of my meals of how many kids I fed.  And they had
just got a new system where we had to put it - - it have to be put into
the computer, and you have to do it after every meal.  Then when I
get my dishes ready, then It’s time, you know, while all my food
cooking, and then I count out my meats or whatever I’m going to have 
for that day.  Then that’s the same routine for lunch.  Then I have to
get my snacks for the afternoon snack, and then I go back.  It’s more
- - I have more food at lunch than I have mostly for breakfast. (T.11-12).

A summary of the claimant’s job duties is that while she resides in Jonesboro, Arkansas, she

prepare meals for the Headstart Program in Trumann, Arkansas.  The claimant prepares breakfast,

lunch and a snack for the children.  After the first two (2) days in September 2009, the claimant

was provided a van by respondent-employer to drive from Jonesboro to Trumann.  The claimant

was in the van at the time of the September 14, 2009 accident.

The claimant first went to NEA Baptist Hospital for some medical treatment following the

accident.  Thereafter, the claimant was referred to Dr. Gregory F. Ricca, a Jonesboro

neurosurgeon.  The testimony reflects that the claimant was seen by Dr. Ricca through February

2010.  Claimant had a broken vertebra in her back.  The claimant wore a turtle shell brace on her

back from September 2009 through December 2009.  Respondents accepted the compensability
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of the claimant’s back injury.  

The claimant denied having any problems with her right shoulder before the September 14

2009, accident.  Further, the claimant denied having any medical treatment regarding the right

shoulder or taking any pain medication on a regular basis for her right shoulder before the

September 14, 2009, accident.   The claimant testified regarding when she first noticed that she

had pain in the right shoulder following the September 14, 2009, accident:

When I went to Dr. Ricca on my visit.  That two weeks, 
there was a knot that came up on my shoulder.  And my arm was
so sore after they put that cast on me in the hospital, I couldn’t 
hardly lift it.  You know, I was asking them questions about it, and
he said, “Well, I’m not - - 

I just told him that to check the know that was on my right 
shoulder.  (T. 16-17).

Claimant asserts that she reported to Dr. Ricca that she had pain and a knot in her right shoulder.  

Claimant denies noticing the afore symptoms before the September 2009 accident.  The claimant

described the difficulties her right shoulder caused her in performing routine daily activities:

Yeah, I couldn’t lift not even - - I couldn’t even hardly stand
to put my clothes on .  My daughter would have to put my bra on or 
something, because it just hurt, and I couldn’t even lay on it. (T. 17).

The testimony of the claimant reflects that she was still in the turtle shell brace when she reported

her right shoulder complaints to Dr. Ricca.  The claimant maintains that she was experiencing

more pain from her shoulder than from the back condition at the time.  Claimant testified that she

first actually received medical treatment for her shoulder after the cast/brace came off.  

The testimony of the claimant reflects that Joyce Hernandez made an appointment for her

to be seen at First Care on Stadium on December 24, 2009.  Regarding any requests she made for
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treatment of her right shoulder complaints prior to December 24, 2009, the claimant testified:

I had been talking to Joyce Hernandez ever since they said
she was on my workmen’s case.  I talked to her in October, and I 
told her about my shoulder and about the know.  And she told me
that she was going to have a nurse - -

Anyway, I had been calling her about the pains.  I couldn’t
sleep.  My blood pressure was sky high.  And I had called Joyce 
and told her, I said, “You going to have to get me an appointment,
because of the pain.”  And she told me she was going to have her 
nurse, some nurse on the workmen comp supposedly call me that 
week. (T. 18-19).

Claimant maintains that she never received a telephone call for a nurse.  Regarding the resulting

December 24, 2009, appointment at First Care, the claimant testified:

I called her in December and I told her I just couldn’t take it
no more.  

And then my insurance, by me using my insurance because 
workmen comp hadn’t started paying, I couldn’t even get it x-rayed 
or anything for it because I didn’t have insurance. (T. 19).

The testimony of the claimant reflects that following the December 24, 2009, visit to First Care,

she was sent for an MRI of the right shoulder.  The claimant was eventually sent to Dr. Angel

relative to the right shoulder complaints.  

The claimant testified that she is currently treating with Dr. Angle, who she considers her

treating physician regarding her right shoulder.  The testimony of the claimant reflects that while

Dr. Angle has indicated that surgery is necessary, he has not scheduled it because she does not

have any insurance.  Claimant does not have health insurance.  The claimant testified that she was

last seen by Dr. Angle on March 1, 2010.  The testimony of the claimant reflects:

I was supposed to have - - I had an appointment in April, but
I didn’t have the $45. because every time I go, I have to pay $45 fee on 
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the insurance.  I pay like the insurance back, but then now through
Cobra, it had to be high I had to cancel it.  So I cancelled it.  (T. 20).

The claimant testified that her employment with respondent-employer was terminated on

December 16, 2009.  Respect to the termination of her employment the claimant asserts that she

received two (2) letters from respondents:

The first letter, and I think you should have a copy of it, 
they sent me they saying that I hadn’t been approved for my workmen
comp.  And then there was two letters in the mailbox because my 
daughter had to go pick the mail up.  Then the next letter that I opened,
it said that my FMLA leave had expired.  And then the next one I got,
that’s when they told me that I was separated from my job because they
needed to fill my place. (T. 21).

Until the separation of her employment the claimant had health insurance.  The testimony of the

claimant reflects that once she lost her insurance coverage, she was unable to afford continued

medical treatment for her right shoulder.

The testimony of the claimant reflects that prior to the September 14, 2009, accident she

used her right shoulder every day in lifting while performing her normal job duties:

I wold lift over 50 pounds, because of all the food in the bags.
If you ever saw a food bag when you transporting food, they’re real big,
and they’re heavy.  And when you put those pans down in those bags, 
they are extremely heavy.  And then I have milk cartons, and then the 
van you have to put all this - - I have to carry it.  There’s nobody in there
to help me carry it to the van.  I have to do it all myself.  (T. 22).

The claimant testified that she was working by herself in Trumann, not only receiving food form

the suppliers, but she also transported it.  The testimony of the claimant reflects that she made the

trip from Jonesboro to Trumann three (3) times a day.  Claimant asserts that she was able to

perform the afore duties without difficulty prior to the September 14, 2009, accident.  

In describing the problems and limitations attributable to her right shoulder injury, the
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claimant testified:

I still can’t lift it.  I can’t lay on it, and, you know, by - - 
I had a break my back, I had to lay flat on my back, and I used to lay
on my side.  I can’t lay on my left side because of the pain in my left
leg from the accident, you know, the accident, my spine was shorter.
And he gave me an appointment to go, like I was telling you, to see a
pain specialist for the surgery, because, you know, he don’t do the 
surgery that I was supposed to have. (T. 23).

The evidence reflects that Dr. Ricca has referred the claimant to Dr. Greaser for additional

treatment regarding the claimant’s back injury.  With respect to the limitation in the range of

motion of her right shoulder, the claimant testified:

I can lift it about here, but as far as just lifting it straight up
over my head, huh-uh. (T. 23).

Claimant testified that she is unable to lift heavy objects with her right arm, noting that efforts

produce pain between her right shoulder and the right side of her neck.  Claimant also observed

that she has pain in her right arm all the time.   Claimant asserts that she has not recovered

sufficiently from the accident to return to work.  Regarding the problems that have restricted her

from working since June 12, 2010, claimant’s testimony reflects:

Because at home, you know, just doing normal chores, I 
can go and cook me something, or wash it, and I have to sit down.
And as far as bending, or just a normal amount of sweeping, even
trying to vacuum, it’s hard.

And you know, as far as like I used to walk all the time, you
know.  I don’t walk like I used to, because I had lost a lot of weight.
You know, I used to go to boot camp.  See, I went to boot camp before
I had - - I was going to boot camp before I had my wreck. (T. 25).

The claimant testified regarding the activities involving her right shoulder that prevents her from

working:
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Because I can’t lift, and as far as lifting, if I have to reach over
my head or something, I can’t do that. (T. 25).

In explaining the frequency of reaching overhead while performing routine employment activities

with respondent-employer, the claimant offered:

It’s too many to count, because I’m putting dishes on the 
shelf.  I’m getting dishes down.  I”m getting Number Two cans off 
the shelf, my cereal.  And if you ever go to my center, all my cereal, 
paper towels, and everything is on a high shelf.  And I have a stepladder
where I can get on up there and get it. 

I’m right handed.  I do everything with my right hand.

Yeah, it have restricted me a lot, because I can’t - - I’ve never
been sick.  Even on my job I’ve never been off. (T. 25-26).

During cross-examination, the claimant acknowledged that she is receiving indemnity

benefits for an impairment rating assigned by Dr. Ricca growing out of the September 14, 2009,

accident.  The testimony of the claimant reflects that in 2006 she suffered a left rotator cuff tear.

The testimony of the claimant reflects that in the September 14, 2009, motor vehicle

accident her vehicle flipped three (3) times.  Claimant testified that when her vehicle came to rest

she was on her left side.  The claimant received medical treatment for the injuries growing out of

the September 14, 2009, accident at NEA Baptist Hospital.  Claimant asserts that she started

wearing the back brace the third day that she was in the hospital.  The claimant wore the brace

continuously until December 14, 2009.  

The testimony of the claimant reflects that she has been “entirely and completely open and

honest with the physicians” regarding her complaints and injuries.  The claimant testified that her

main problem was with her right shoulder from the date of the accident until December 14, 2009. 

Claimant elaborated:
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I was hurting all over when I was in the hospital.  They were 
giving me Morphine.  I didn’t feel anything.  They gave me Morphine
up until the day that I got ready to leave the hospital, so I didn’t feel,
I didn’t feel anything.  I didn’t feel no pain in my back, no pain in my
leg, no pain in nothing, because they kept me sedated. (T. 29).

Regarding her contact with Joyce Hernandez, the adjuster for Zurich, the claimant testified:

She called me the day - - about the second, or two days after,
and it might have been the second day after I was admitted to the 
hospital she called me. (T. 29).

Claimant denies that Ms. Hernandez stated that she was recording the conversation.  Claimant 

asserts:

No, she never did tell me once.  She just told me she was 
calling from workman comp.

And said that, “I wanted to know what happened on the 
accident.”  She didn’t say she was recording it. (T. 30).

While the claimant acknowledged having the telephone conversation with Ms. Hernandez, she

disputes the contents of the transcribed statement of the conversation.  The claimant further

testified of the conversation with Ms. Hernandez:

I didn’t know she was recording it.  I told her they had me 
under - - I was under Morphine.  I was in and out even when she 
called me, so I don’t know.  She didn’t tell me.  I didn’t hear that 
girl say nothing about recording it.  But if she say she did, it look
like she didn’t remember getting into no problem with my mind.
Is that on there? (T. 32).

The claimant acknowledged signing the Form AR-C on October 5, 2009, initiating the

present claim.  In explaining the absence of any right shoulder complaint from the form, claimant

testified:

Well, see, I didn’t know, you know, I didn’t know.  Like
I said - - 
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Yeah, but I didn’t know that.  They didn’t take - - they
did x-rays on my whole body, but they didn’t show me the rotary
cuff.  They showed a bruise on my liver from the accident.  They
detected that in the emergency room.  And they had a liver doctor
to come in there, and he came and ran tests on that, and they said it 
was bruised from the wreck, but that’s not on there either. (T. 33).

When confronted with a statement in one of the medical reports wherein she relayed that x-rays

had not been obtained of her shoulder in connection with the motor vehicle accident claimant

conceded:

I don’t know what all x-rays.  I didn’t even see all the 
x-rays.  I haven’t even got my medical records.  They took a whole
lot of - - (T. 35).

The claimant asserts that she first reported complaints of pain in her right shoulder when she

returned for a two-week follow-up visit with Dr. Ricca in September 2009.  The deposition of the

claimant was obtained on November 25, 2009.  Regarding the deposition the claimant testified:

Yeah, I recall it.  And I told you even in the office about my
shoulder.  I showed you the knot. (T. 37).

The evidence reflects that during the deposition the claimant identified the body parts hurt in the

accident and the location of her pain as her upper back and left leg.  With respect to the absence

of right shoulder complaint from the deposition, the claimant testified:

Well, you didn’t get - - the clerk didn’t get all of it, because
I showed you the know on my shoulder, and I told you about my 
right shoulder.  So it must have been they didn’t clarify it.  She didn’t
get that, but I know I told you in the meeting. (T. 38).

The claimant insist that her right shoulder was hurting prior to the December 14, 2009, removal

of the back brace, noting that it hurt worse when the cast was put in place.

The claimant acknowledged that during the October 26, 2009, follow-up visit with Dr.
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Ricca she relayed that she was “feeling good” as far as her back was concern, and that she also

discussed the visit that she had with her mother in Newport.  The testimony of the claimant

reflects that she first felt the knot on her right shoulder the first time she went to see Dr. Ricca. 

Claimant added that she showed the knot to her daughter, who is a nurse.  Claimant first saw Dr.

Ricca approximately two (2) weeks following the September 14, 2009, motor vehicle accident.   

At another juncture, the claimant testified regarding the presence of the knot and noticing

it:

Well, my shoulder had been hurting.  I noticed that when 
they put the cast on me.

It came up.  I don’t know when exactly.  All I know, it came 
up on my shoulder. 

And my daughter was helping me get my clothes on, and I 
felt it when I was washing up. (T. 42).

Claimant later testified that she agreed with the statements in the December 14, 2009, report of

Dr. Ricca which reflect, “Ms. Jones reports that she has a knot on her lateral right arm that is

tender.  She does not know how long it has been there.  It hurts to lie on it.”  Claimant denies that

the December 14, 2009, date was the first time she noticed the knot on her right shoulder, adding

that she could not lay on her shoulder because of the cast that was in place.

The claimant acknowledged that she had suffered one fall since the September 14, 2009,

motor vehicle accident:

I fell one time after I had got out of the hospital, and I was on
a walker to go over to my daughter’s, because my daughter had to 
take me in.  I couldn’t stay by myself, so I was going - - her house is 
up, and I was getting ready to get in the car, and I slipped, but I slipped
on my knees, because I had the walker.  I had to use the walker until
when I took my last physical therapy, and then he started walking me
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without the walker. (T. 46).

Claimant testified that the fall occurred in October 2009.  Claimant disputes attributing the

October 2009 fall to paralysis in her left leg:

No.  The only thing I slipped, and I was holding - - the walker
was between me and my son was under the shoulder.  And I got ready
to step in the car, and my left leg, the leg that I couldn’t hardly move
for the paralysis, I couldn’t get it up, so I slipped down, and my son
had my - - his arm under the left shoulder and kept me from - - I was
just falling all out. (T. 47).

Claimant denies that there were two (2) different incidents:

No.  No.  You were asking me did I have a fall and fell since
then.  And I told him to get in the car, getting ready to - - but it wasn’t
no no - - it wasn’t no right shoulder.  I fell to my knees.  My son had 
to - - my daughter-in-law had the walker, and he had his arm under my
left shoulder to get in the car. (T. 47).

Cynthia Gail Marshall, who is employed at the Trumann Senior Life Center through St.

Bernards Regional Medical Center, testified on behalf of the claimant. Ms. Marshall has been so

employed for five (5) years.  Ms. Marshall’s testimony reflects that within the capacity of her job

she had occasions to work with the claimant prior to September 14, 2009.  Ms. Marshall testified

that she observed the claimant working without restrictions or physical limitations relative to the

right shoulder.  Ms. Marshall added that she witnessed the claimant lifting heavy objects in the

performance of various job tasks.  Ms. Marshall’s testimony reflects regarding the claimant:

I just seen her every day.  I was in and out her kitchen every
day.  We were working really close together.  I seen Brenda unload a 
whole load of trucks.  We would get truckloads of food there, and I 
seen her pick those big boxes up and move them in, and take those 
big cans out and put them up.  I mean, I’ve seen her work every day.
(T. 50).

The testimony of Ms. Marshall reflects that the claimant did not appear to have any problems
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doing her job prior to the September 14, 2009, motor vehicle accident.

Betty J. Porter, who has know the claimant since 1989, testified on behalf to the claimant. 

Ms. Porter attends church with the claimant.  The testimony of Ms. Porter reflects that prior to

September 14, 2009, she was able to observe the claimant performing lifting activities and that the

claimant did not exhibit any signs of difficulty lifting objects with her right shoulder.  Further, Ms.

Porter testified that she never observed the claimant requesting or seeking pain medication for any

problem with her right shoulder prior to the September 14, 2009, vehicle accident.  Ms. Porter

maintains that she was in a position to observe the claimant working using her right shoulder, and

that she did not display any problem doing so.  

The medical in the record reflects that the claimant was seen in the emergency department

of NEA Baptist Hospital on September 14, 2009.  The Triage report reflects that the claimant was

seen at 7:51 a.m., “pt rolled vehicle was restrained driver. Pt c/o low back pain.  Denies LOC.”  

Areas of complaint identified on a diagram in the record included the center low back and left

lower extremity.  The claimant was admitted to the hospital under the care of Dr. Gregory F.

Ricca, a Jonesboro neurosurgeon, following a consult by the attending emergency room

physician.  (CX #1, p. 1-4).  

The history and physical relative to the claimant September 14, 2009, admission to NEA

Baptist Memorial Hospital, under the direction of Dr. Ricca reflects a principal diagnosis of T12

burst fracture and chief complaint of thoracolumbar back pain.  The report further reflects:

PRESENT ILLNESS: Ms. Jones is a 61 year old woman who was 
a restrained driver of a van that hydroplaned today and flipped. She
hung upside down for a rather long period of time and her left 
lower extremity was trapped underneath the steering wheel.  She 
states her left lower extremity is sore and became swollen a little
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bit because of this.  Her greatest problem is thoracolumbar back
pain.

Workup has found T12 burst fracture.  CT scan of the abdomen 
and pelvis also showed several possible lesions within the liver
and general surgery is consulted to evaluate this. 

*       *       *

PAST SURGICAL HISTORY: Repair left rotator cuff .     .   .

*        *        *

REVIEW OF SYSTEMS: Arthritis and chronic aching pain in her
left knee and left shoulder.

PHYSICAL: Height 5'8", weight 116.5 kilograms, BP 149/72, pulse
80, respirations 20, temp 100.8, 02 sat 99%.

GENERAL: Ms. Jones is a pleasant, very sweet woman who is alert
and cooperative.

HEENT: Normocephalic, atraumatic, EOMI, PERRL.

NECK: She has an abrasion of the left side of her neck from the 
shoulder harness of her seatbelt.  Her neck is otherwise supple.  No
adenopathy.  (CX. #1, p. 5).

The evidence reflects that the claimant underwent an MRI of her lumbar spine during the

September 14, 2009, admission.  The medical records further reflect that the claimant was

provided Morphine for pain during her admission. (CX.#1, p. 11; 13;14).  The Physician’s Orders

reflect that “never allow to sit up or get up unless brace is on”. (CX #1, p. 12).  

The claimant was discharged home on September 18, 2009.  The Discharge Summary

reflects, in pertinent part:

PROCEDURES:
1.  Lumbar CT (computerized tomography) and fit for thoraco-
lumbosacral brace.



15

H&P:   The H&P is well documented.  Briefly, Ms. Jones is a 61
year-old woman who was a restrained driver in a vehicle that 
hydroplaned and flipped.  She was hanging upside down for a 
rather long period of time before she was extricated.  She was 
neurologically intact.  She reported severe thoracolumbar back
pain.  She also had some shoulder pain related to the seat belt.
She was neurologically intact.

HOSPITAL COURSE: Ms. Jones was treated with bedrest and 
log rolling as well as pain medications and DVT prophylaxis
until she was able to be fitted for a brace.  After she received her
brace she was progressively ambulated by physical therapy.  
After she was able to ambulate, eating, having bowel movements,
afebrile, doing well, and able to go home, she was discharged 
home.  She was counseled extensively on the importance of wearing
her brace whenever she is not horizontal.  This includes while 
sitting up.  I reviewed the risks of progression of the burst fracture
and the pathology.  I will see her in the office in approximately 1
month with lumbar x-rays.  She is given full verbal and written 
instructions and will stay on a regular diet.  She is sent home with 
prescription for hydrocodone and Soma.  She will increase her 
activity as tolerated.  (CX #1, p. 18).

The claimant was seen in the office of Dr. Ricca in follow-up on October 26, 2009.  The

report reflects:

Chief Complaint:
F/U from MVA on 9/14/9 with T12 burst fracture.  “I feel good.” 

Present Illness:
Ms. Jones returns for f/u to T-12 burst fracture.  She is doing well
overall.  She is getting stronger and even visited her mother in 
Newport this past week.  It was very bruised and her left knee was
swollen after the MVA.  The steering wheel crushed it and had to be
cut away to get her out of the car.  Her LLE feels weak but it is getting
stronger.  She uses a walker and states that she is starting to walk 
without it a little at home. 

*       *       *

Review Of Systems:
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*       *        *

MUSCULAR-SKELETAL: Denies joint pain.  Reports joint swelling
in left knee, muscle pain in back.   . .    .

Examination:

*       *       *
Ms. Jones does not appear to be in pain.  She is wearing a hard TLSO
and uses a walker.  Gait is a little slow but otherwise looked good.
She does not rely on the walker a lot.  Motor finds mild diffuse LLE 
weakness.  Sensation finds intact PP bilaterally.  Reflexes are absent  
in  th KJs and Ajs    .     .    .(CX #1, p. 19-20).

The claimant was next seen by Dr. Ricca on December 14, 2009.  The office note relative to the 

afore visit reflects, in pertinent part:

CC:
F/U from MVA on 9/14/9 with T12 burst fracture.  “I am not sleeping
well at night.  The worst pain I have now is in my left leg and right 
shoulder.”

PI:
Ms. Jones reports that she has “a knot” on the lateral right arm that is
tender.  She does not know how long it’s been there.  It hurts to lie on
it.  She has some low lumbar area soreness.  No thoraco-lumbar back
pain. .    .     .
Her LLE is getting stronger but she has pain that feels “like pins” in 
the anterior LLE. “Sticking.”  This started after she began PT.

O:

*        *        *

Ms. Jones does not appear to be n pain.  She is wearing her brace.
Her proximal lateral right arm has a small (2cm) tender subcutaneous
mass that feels like a lipoma.  Her back has no spasms and is non 
tender to percussion over the thoracic and lumbar spines.

*        *         *

A:
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Thoracic Fracture 805.2
Healed Burst Fracture of T12 following an MVA on 9/14/09.   .   .  
Residual proximal LLE weakness and diffuse LLE numbness.  Sore
lipoma-like mass in the subcutaneous tissue of the proximal, 
lateral right arm . .      .        .   .
DISCUSSION: I talked at length with the patient and reviewed all
of the above.  She still has a neurologic deficit of her LLE and she
still needs to continue to exercise a lot.  She does not have to continue
PT provided she exercises on her own BID.  She is not able to RTW
yet.  She no longer needs to wear a brace.  (RX #1, p. 15).

The December 14, 2009, office note of the claimant concluded by noting that the claimant would

talk to her primary care physician about the sore spot on her lateral right arm, and that she would

follow up in two (2) months.

The evidence reflects that on December 23, 2009, respondent-carrier authorized a visit of

the claimant to First Care - Stadium Clinic “for a WCC shoulder injury”.  (CX #1, p. 21).  On

December 24, 2009, the claimant was seen by Jennifer Hawkins, LPN, at First Care.  The clinic

note regarding the December 24, 2009, visit of the claimant reflects:

Pt came into office to be seen by Dr. Kosinski for MVA and workman’s
comp injury from 3 wks ago.  Pt was seen at the NEA hospital ER and
hospitalized for 5 days by another physician.  Pt is referred back to the
physician who took care of her during this hospitalization; pt verbalized
understanding. (CX #1, p. 22).

On January 12, 2010, the claimant was seen at First Care - Matthews Clinic by Dr. Terry 

Kosinski.  The clinic note relative to the afore visit reflects, in pertinent part:

Nursing Assessment
Chief Complaint: knot on right shoulder x2 months

HPI:   Patient is a 61 year old female here with two problems.  The 
first is that of a knot on her right shoulder.  She has had for the last
couple of months.  She had an auto accident back in September and 
doesn’t know if it has something to do with that or not.
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Secondly she is having problems using her right shoulder.  She had
rotator cuff damage on the left shoulder in the past and is concerned
it might be possible on her right.  With her MVA, she never had x-rays
of her shoulder and would like to do that.

Thirdly her blood pressure is a little high but she has never had problems
with that.  She thinks her pain is causing that. 

PHYSICAL EXAMINATION:
.        .       .      .   Exam of the extremities reveals pain to palpation 
diffusely to the right shoulder with inability to abduct more than about
30 degrees from vertical.  She also has a nodule on her right arm in the 
mid triceps area just under the skin which appears to be a fibroma.  It 
is about a 2 cm in diameter nodule.  Might be a lipoma or perhaps even
a hematoma from her auto accident.  She would like to have it removed
regardless.  

LAB/X-RAY:
X-ray of right shoulder today unremarkable.  

*       *        *

IMPRESSION/PLAN:
1.   Right shoulder internal derangement.
She will be referred to ortho.
She wants to see a Dr. Jeff Angel in Batesville who took care
of her left shoulder problems.
She is agreeable to do an MRI locally and one will be scheduled
to her right shoulder.

2.   Nodule on right arm as described above.
Probably a fibroma or lipoma.
Will be referred to general surgeon for excision. (CX #1, p. 23-24).

X-rays obtained by Dr. Kosinski of the claimant’s right shoulder during the January 12, 2010, 

visit were outside for interpretation.  The report of the afore reflects, in pertinent part:

FULL RESULTS:  RIGHT SHOULDER, TWO VIEWS: 01/12/2010

HISTORY:   Right shoulder pain.

The two views submitted of the right shoulder demonstrate no



19

evidence of acute fracture, dislocation, AC joint separation, 
or other acute-typw bony abnormality of the right shoulder area.
There are findings consistent with probable mild chronic osteo-
arthritis with mild joint space narrowing and minimal hypertrophic
spurring.

CONCLUSION: Findings consistent with probable mild chronic
osteoarthritis at the right glenohumeral and right acromioclavicular
joint.  No obvious signs of fracture, dislocation, AC joint separation
or acute bony injury appreciated. (RX #1, p.25).

 

On January 15, 2010, the claimant was seen at St. Bernards Medical Center for diagnostic

studies [MRI right shoulder] relative to her right shoulder complaint pursuant to the directions of

Dr. Kosinski.  The afore visit was placed on the claimant’s health insurance provider, United

Healthcare. (CX #1, p. 27-29).  The results of the afore study reflect:

FINDINGS: Severe degenerative hypertrophy of the acromioclavicular 
joint is present.  There is moderate impingement upon the supraspinatus
rotator cuff tendon.  The distal tendon shows abnormal increased T12
signal in its substance with a small amount of fluid in the subdeltoid
bursa.  The glenoid labrum is withinnormal limits.  The inferior gleno-
humeral ligament is normal.  The long head of biceps tendon and sub-
scapularis tendon are normal.  The posterior labrum is normal.  The 
infraspinatus and the teres minor musculature appear normal.  A small
glenohumeral joint effusion is present.  The fat planes deep to the
coracoid process are normal.

CONCLUSION: 1.  Moderate supraspinatus teninopathy with associated
subdeltoid bursitis.  No definite full-thickness tear of the tendon.

2.  Moderately severe DJD of the acromioclavicular joint with some
impingement upon the supraspinatus. (CX #1, p. 31-32).

The claimant was referred to Dr. Jonathan L. Altomar at Jonesboro Surgical Associates by

Dr. Kosinski relative to the knot on the claimant’s right arm.  A January 20, 2010, progress note

reflects:
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soft tissue mass to right upper extremity consistent with a 
lipoma.  It is asymptomatic.  No surgical indication at this 
time.  Patient instructed to call office if it becomes symptomatic
or increases in size. (CX #1, p. 35).

On January 25, 2010, the claimant was seen by Dr. Jeffery Angel, a Batesville orthopedic

surgeon at Medical Park Orthopaedic Clinic, in connection with her right shoulder complaint. 

The January 25, 2010, report of the afore visit reflects, in pertinent part:

History of Present Illness
The patient is a right hand dominant 61 year old female seen in 
orthopedic consultation, for evaluation of an injury to the right 
shoulder that occurred on 9/14/09@7am.

Mechanism of Injury:
The patient was involved in a motor vehicle accident.  She was 
the seat-belted driver in a vehicle that hydroplaned. The patient
describes the mechanism of injury as a hyperextension injury and
reports there was immediate pain in the injured extremity.  The 
pain is currently moderate to severe in intensity and has an aching
and dull and sharp quality.  It radiates into the upper arm.  She denies
any additional injuries.

Recent Care:
She has had no treatment to date.

She present today with a MRI on disk and new films taken today.

*       *       *

Assessment
C Right Impingement Syndrome 726.10
C Moderate Right Osteoarthrosis, A/C joint 715.31
C Moderate Right Shoulder Pain 719.41

Plan
Orders
Shoulder X-ray: AP / axillary view
a Depomedrol, 80 Mg
Shoulder injection, Right
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Instructions
0   discussed with patient treatment options including risks, benefits,
     and alternatives.  recommended arthroscopic shoulder surgery 

                 with mini-open RCR, but at this time patient did not want surgery.
     she wishes to have injection today to see if she can get some pain 
     relief.  will f/u in 1 mth and if no better will discuss surgery again 
     at that point.
0   rtc in 1 mth
0   no heavy lifting with right arm; rest; nsaids; no vigorous activity 
     with right arm. (CX #1, p. 36-38).

On February 19, 2010, the claimant was again seen by Dr. Ricca.  The office note of the

afore visit reflects, in pertinent part:

S:
CC:
T12 burst fracture after MVA 9/14/09.  “I have found out I have 
torn my right rotator cuff and am going to have to get that fixed.”

PI:
Ms. Jones states that she has soreness in the midline in the lower 
thoracic back.  She has “pins” and “throbbing” in the anterior LLE
to the ankle.  Lying on her left side causes pain to radiate into the 
anterior LLE.  She cannot lie on her right side because of a right 
rotator cuff injury.  This is being followed by Dr. Angle and she is
going to see in again on 3/1/10.
Ms. Jones’ LLE is a little weak and she fell about 3 weeks ago when
she was stepping down.  Her LLE just gave out on her. 

O:

   *        *        *

A:
Dx:
Thoracic Fracture 805.2
Proximal LLE weakness by history. (May be related to the cord
compression at that level of the burst fracture.).   .   . Diminished
PP in the anterior-lateral left leg (may be related to the left L5 root.
May be related to the cord compression at the level of the burst
fracture.).   .    .   .     .   . DISCUSSION: I talked at length with Ms.
Jones and her daughter and reviewed all of the above as well as the 
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various options.  I recommended an MRI through the thoraco-
lumbar region to look for cord compression from her burst fracture.
We were trying to have her heal without a major surgery.  She may
need a decompression and fusion for her T12 burst fracture. 
(CX #1, p. 40).

The claimant was again seen by Dr. Angel on March 1, 2010, in follow-up to her right

shoulder pain.  The claimant relayed during the afore visit that the injection of January 25, 2010,

had helped, however she was still sore and still unable to lay on her right side.  Following the

results of the claimant’s physical examination and assessment, the report concluded:

Instructions
O   discussed with patient treatment options including risks, benefits, 
      and alternative.  She will return in April for discussion for surgery
      if still indicated
O   no heavy lifting with right arm; rest; nsaids; no vigorous activity
      with right arm. (CX #1, p. 44).

The claimant was seen by Dr. Ricca on April 5, 2010, in a follow-up visit.  The office note

of the afore visit reflects, in pertinent part:

PI
Ms. Jones reports her greatest pain is in her anterior an anterior- 
lateral LLE. .    .     .   She also has a lot of right shoulder pain when
she tries to elevate it above the horizontal or lift objects with her RUE.
She also cannot lie on her right side.  She has a right rotator cuff injury
that is being treated by Dr. Angle in Batesville.  She states that she first
noticed right shoulder pain after she left the hospital following her T12
burst fracture.  She initially thought it was from wearing the brace.  Ms.
Jones has some thoraco-lumbar soreness but is not a major problem for
her. (CX #1, p. 45).

In a June 2, 2010, correspondence to the claimant’s attorney, Dr. Ricca assessed the extent of the

claimant’s anatomical impairment growing out of the September 14, 2009, injuries.  The letter

reflects, in pertinent part:

This is in response to your later dated May 24, 2010 in which you 
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inquired about Ms. Jones’ impairment rating with regards to the 
T12 burst fracture she suffered in a motor vehicle accident on 
09/14/10.  I believe Ms. Jones may have also suffered a right rotator
cuff injury at the time of the accident.  This is being treated by Dr. 
Angle in Batesville.  My impairment rating only covers her T12 burst
fracture.

*       *       *

Using the combined value chart on page 322:

5% + 2% + 6% = 13% 

I believe within a reasonable degree of medical probability that
the motor vehicle accident Ms. Jones was involved in on 9/14/10
was the primary (major) cause of her thoracic fracture and spinal
cord injury and that this has resulted in a 13 percent partial 
impairment to the whole person based on the AMA Guides to the
Evaluation of Permanent Impairment, Fourth Edition. 

Ms. Jones may also be entitled to additional impairment with regards
to her right shoulder.  This is out of my expertise and I am therefor
not able to render an opinion about that. (CX #1, p. 48-49).

Finally, the record reflects the presence of a August 13, 2010, report of Dr. Jeff Angel,

regarding the claimant.  The afore reflects:

To whom it may concern: Ms. Jones in my opinion had right shoulder
on September 14, 2009.  She was in a motor vehicle accident involving
hydroplaning of her vehicle.  She stated it happened around 7am.  I am
more than 51% certain this accident was the cause for her shoulder 
injury. (CX #1, p. 50).

The record reflects that presence of the transcription of September 18, 2009, recorded

statement of the claimant which was obtained by Ms. Joyce Hernandez at 2:25 P.M., regarding

the September 14, 2009, motor vehicle accident.  In the recorded statement, the claimant relayed

that she had been discharged from the hospital at 12:00 p.m, the day of the statement.  The

claimant identified the injuries suffered in the accident as a broken back, and left leg injury.  The
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recorded statement reflects that the claimant gave her permission to record the statement and

relayed that she understood all of the questions. (RX #1, p. 24-41).  The Claim for Compensation

form, Form AR-C, which was signed by the claimant on October 5, 2009, identified “back broke,

Auto accident” in describing the body injured and the mechanics of the accident. (RX #1, p. 42)

After a thorough consideration of all of the evidence in this record, to include the

testimony of the witnesses, review of the medical records and other documentary evidence,

application of the appropriate statutory provisions and applicable case law, I make the following:

FINDINGS

1. The Arkansas Workers’ Compensation Commission has jurisdiction of this claim.

2. The employment relationship existed among the parties on September 14, 2009, 

when the claimant earned wages sufficient to entitle her to weekly compensation benefits of

$229.00/$179.00, for temporary total/permanent partial disability base on an average weekly

wage of $358.00.

3. On September 14, 2009, the claimant sustained an injury to her right shoulder, in 

addition to her back and left lower extremity, arising out of and in the course of her employment.

4. The claimant was temporarily totally disabled for the period commencing 

December 14, 2009, and continuing through the end of her healing period as a result of the

September 14, 2009, right shoulder injury.

5. The respondents shall pay all reasonable hospital and medical expenses arising out

of the September 14, 2009, right shoulder injury.

6. The respondents have controverted this claim in its entirety, to include benefits 

associated with the claimant’s September 14, 2009, right shoulder injury.
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CONCLUSIONS

On September 14, 2009, the claimant suffered injuries in a motor vehicle accident, which

occurred within the course and scope of her employment.  The claimant maintains that she

sustained an injury to her right shoulder in the September 14, 2009, motor vehicle accident, in

addition to the injuries to her spine and left lower extremity.  Claimant seeks appropriate workers’

compensation benefits in connection with the right shoulder injury, to include medical and

indemnity benefits.  Respondents deny that the claimant sustained an injury to her right shoulder

in September 14, 2009, accident.

The present claim is one governed by the provisions of Act 796 of 1993, in that the

claimant asserts entitlement to workers’ compensation benefits as a result of an injury having been

sustained subsequent to the effective date of the afore provisions.

Compensability

The claimant had been employed by respondent-employer for at least ten (10) years at the

time of the September 14, 2009, motor vehicle accident.  While the claimant had previously

undergone surgery for rotator cuff tear in the left shoulder, there is no evidence in the record to

reflects that she experienced any physical limitations or restrictions relative to her right shoulder

prior to the September 14, 2009, compensable motor vehicle accident.  The claimant is right

handed.  

The occurrence of the September 14, 2009, motor vehicle accident is not disputed. 

Neither is there a dispute regarding the mechanics of the accident.  The evidence reflects that the

claimant was wearing a seatbelt and in route to the work site in Trumann at the time the vehicle
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she was operating hydroplaned and rolled over at least two (2) times.  When the vehicle came to

rest the claimant was hanging upside down.  The claimant was transported by ambulance to NEA

Baptist Memorial Hospital emergency room following the September 14, 2009, accident, and was

subsequently admitted pursuant to the directions of Dr. Gregory F. Ricca, a Jonesboro

neurosurgeon.  The September 18, 2009, discharge summary, in addition to citing severe

thoracolumbar back pain also noted that the claimant had some shoulder pain related to the seat

belt.  It is noteworthy that the medical reflects that the claimant hung upside down “for a rather

long period of time before she was extricated”.

As noted above, the occurrence of the September 14, 2009, compensable motor vehicle

accident is not disputed.  The sole issues before the Commission at this juncture is the

compensability of the claimant’s right shoulder injury.  In order to establish a compensable injury

as a result of a specific incident, the following requirements of Ark. Code Ann. §11-9-102

(4)(A)(i) (Repl. 2002), must be established: 1) proof by a preponderance of the evidence of an

injury arising out of and in the course of employment; 2) proof by a preponderance of the

evidence that the injury caused internal or external physical harm to the body which required

medical services or resulted in disability or death; 3) medical evidence supported by objective

findings, as defined in Ark. Code Ann. §11-9-102 (4)(D), establishing the injury; and 4) proof by a

preponderance of the evidence that the injury was caused by a specific incident and is identifiable

by time and place of occurrence.  Mikel v. Engineered Specialty Plastic, 56 Ark. App. 126, 938

S.W.2d 876 (1997).

In the instant claim, the evidence preponderates that the claimant sustained an injury to her

right shoulder within the course and scope of her employment at the time of the September 14,
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2009, motor vehicle accident.  As noted above, at the time of her September 18, 2009, discharge

from NEA Baptist Memorial Hospital, the discharge summary noted complaints of some pain to

her shoulder related to the seat belt.  Prior to September 14, 2009, there is no evidence in the

record to reflect that the claimant complained of right shoulder pain, limitations or restrictions. 

The claimant is right handed.  

It is clear from the amount and duration of treatment that the claimant’s most pronounced

injury growing out of the September 14, 2009, motor vehicle accident was to thoracic spine.  The

claimant was placed in a hard TLSO during her September 14, 2009, NEA Baptist Memorial

Hospital admission with specific directions to wear it at all times, with certain exceptions. 

Further, the claimant was provided a walker in connection with the left lower extremity injury

growing out of the accident.  The December 14, 2009, office note of a visit of the same date by

the claimant to Dr. Ricca noted her complaint regarding the right shoulder.  The absence of a

complaint regarding her right shoulder during the September 18, 2009, recorded statement or

from the October 5, 2009, Form AR-C, is not dispositive of compensability of the right shoulder

injury.  

Diagnostic studies, an MRI of the right shoulder, disclosed the presence of objective

findings.  While arthroscopic shoulder surgery was recommended during the January 25, 2010,

initial visit to Dr. Angel, the claimant underwent an injection instead.  During the March 1, 2010,

follow-up visit, claimant acknowledged some benefit from the prior injection, nevertheless

continued to experience symptoms.  The claimant remained on restrictions regarding her right

shoulder.  The claimant was scheduled to return to Dr. Angel on April 19, 2010, however no

longer had health insurance, and, as such, did not attend the appointment.  The claimant has
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sustained her burden of proof by a preponderance of the evidence that she sustained the injury to

her right shoulder within the course and scope of her employment in the September 14, 2009,

motor vehicle accident.  Respondents have controverted the claimant’s entitlement to workers’

compensation benefits in connection with the September 14, 2009, right shoulder injury.

Medical Benefits.

Ark. Code Ann. §11-9-508 (a) (Repl. 2002), mandates that the employer promptly

provide for an injured employee such medical treatment as may be reasonably necessary in

connection with the injury received by the employee.  What constitutes reasonably necessary

medical treatment is a question of fact for the Commission.  Dalton v. Allen Engineering Co., 66

Ark. App. 201, 989 S.W.2d 543 (1999).  The injured employee must prove that medical services

are reasonably necessary by a preponderance of the evidence.  The afore services may include that

necessary to accurately diagnose the nature and extent of the compensable injury; to reduce or

alleviate symptoms resulting from the compensable injury; to maintain the level of healing

achieved; or to prevent further deterioration of the damage produced by the compensable injury. 

Ark. Code Ann. §11-9-705 (a) (3) (Repl. 2002); Jordan v. Tyson Foods, Inc.,51 Ark App. 100,

911 S.W.2d 593 (1995); Artex Hydrophonics, Inc. v. Pippin, 8 Ark. App. 200, 649 S.W.2d 845

(1983).

In the present claim regarding the claimant’s right shoulder complaint, respondents

authorized the December 24, 2009, evaluation at First Care - Matthews Clinic visit.  Thereafter,

respondents controverted the compensability of the claim.  Thereafter the claimant’s treatment

regarding her right shoulder was filed with her health care provider.  The medical treatment

provided by Dr. Terry Konsinski relative to the claimant’s right shoulder complaint included
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diagnostic studies and medication.  The claimant later sought and obtained medical treatment

under the care of Dr. Jeff Angel, a Batesville orthopedic surgeon.  Dr. Angel has provided

medical treatment in connection with the claimant’s right shoulder injury and placed restriction of

the claimant’s activities regarding the use of her right shoulder/upper extremity.  Finally, Dr.

Angel provided an opinion regarding the nexus between the claimant’s right shoulder injury and

the September 14,2009, compensable motor vehicle accident.  Respondents have controverted the

clamant’s entitlement to workers’ compensation benefits in connection with the compensable right

shoulder injury.

Temporary Total Disability 

Temporary total disability for unscheduled injuries is that period within the healing period

in which the claimant suffers a total incapacity to earn wages.  Ark. State Highway &

Transportation Dept. v. Breshears, 272 Ark. 244, 613 S.W.2d 392 (1981).  Conversely, a

claimant’s healing period has not ended so long as treatment is being administered for the healing

and alleviation of the condition. J.A. Riggs Tractor Co. v. Etzkorn, 30 Ark. App. 200, 785

S.W.2d 51 (1990).  In the instant claim, the evidence preponderates that the claimant is

continuing to receive active medical treatment for her compensable right shoulder injury under the

care of Dr. Jeff Angel.  Additionally, Dr. Angel has placed restrictions on the claimant’s use of her

right shoulder/upper extremity.  The claimant remains within her healing period in connection with

the compensable right shoulder injury and totally incapacitated from engaging in gainful

employment.  Further, the evidence preponderates that the claimant has been totally incapacitated

with respect to her compensable right shoulder injury since December 14,2009.  Respondents

have controverted the compensability of the claimant’s September 14, 2009, right shoulder injury
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in its entirety.

AWARD

Respondents are herein ordered and directed to pay to the claimant temporary total

disability benefits for the period commencing December 14, 2009, at the weekly compensation

benefit rate of $239.00, and continuing through the end of her healing period, as a result of the

compensable September 14, 2009, right shoulder injury.  Respondents may claim credit for sums

heretofore paid toward the afore obligation, to include said temporary total disability benefits paid

through June 2, 2010.  Said sums accrued shall be paid in full without discount.

Respondents are further order and directed to pay all reasonably necessary and related

medical, nursing, hospital and other apparatus expenses growing out of and in connection with the

treatment of the claimant’s compensable right shoulder injury, to include medical related travel,

pursuant to Ark. Code Ann. §11-9-508.

Maximum attorney fees are herein awarded to the claimant’s attorney on the controverted

indemnity benefits herein awarded, pursuant to Ark. Code Ann. §11-9-715.

This award shall bear interest at the legal rate pursuant to Ark. Code Ann. §11-9-809,

until paid. 

Matters not addressed herein are expressly reserved.

IT IS SO ORDERED.

________________________________________________
Andrew L. Blood, ADMINISTRATIVE LAW JUDGE


