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STATEMENT OF THE CASE

A hearing was held on November 16, 2009, in Springdale,

Arkansas.

A pre-hearing order was entered in this case on September 29,

2009. This pre-hearing order set out the stipulations offered by

the parties and outlined the issues to be litigated and resolved at

the present time.  A copy of this pre-hearing order was made

Commission’s Exhibit No. 1 to the hearing.

The following stipulations were offered by the parties and are

hereby accepted:

1. On April 8, 2007,  the relationship of employee-self

insured employer-TPA existed between the parties.

2. The appropriate weekly compensation benefits are $244.00

for total disability and $184.00 for permanent partial

disability.
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3. On April 8, 2007, the claimant sustained compensable

injuries to her right knee and right shoulder.

4. There is no dispute over medical services for the

claimant’s right knee or the acromial joint of the

claimant’s right shoulder.

5. There is no dispute over temporary disability benefits.

6. The respondents have accepted liability for a permanent

partial disability which is based upon permanent physical

impairment to the right shoulder of 8 percent to the body

as a whole.

By agreement of the parties, the issue to be litigated and

resolved at the present time is limited to the following:

1. The claimant’s entitlement to additional medical services

for her right shoulder, specifically the glenohumeral

joint.

In regard to these issues, the claimant contends:
  
“On April 8, 2007, the claimant slipped on a
wet floor and injured her right shoulder,
back, and right knee.”
 

In regard to these issues, respondents contend:

“Claimant contends she injured her right
shoulder, back, and right knee.  Respondents
contend that while claimant sustained an
injury to her right knee and right shoulder
she sustained no other injury to any part of
her body. Moreover, respondents contend that
claimant did not sustain injury to her
glenohumeral joint; rather that claimant’s
glenohumeral joint arthrosis was pre-existing
and was not injured when claimant did injure
her acromial joint structure.”
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 DISCUSSION

 The sole issue before the Commission at the present time is

the claimant’s entitlement to additional medical services for her

right shoulder difficulties.  The burden rests upon the claimant to

prove that these disputed medical services represent “reasonably

necessary medical services” for her compensable injury, under Ark.

Code Ann. §11-9-508.  

In order to meet this burden, the claimant must establish that

the disputed medical services were necessitated by or connected

with the compensable injury.  She must further prove that such

services would be reasonable, in light of the potential benefit

that the services offer to return or maintain the claimant to as

near her preinjury state as the permanent character of the injury

will allow.  

At the present time, the only additional medical services,

which appear to be in dispute, are the claimant’s entitlement to an

evaluation and possible treatment for her continuing right shoulder

difficulties by Dr. Wesley Cox, an orthopaedic surgeon.  These

medical services were recommended by Dr. Christopher Arnold, an

orthopaedic surgeon and the claimant’s current treating physician.

In his report of August 4, 2009, Dr. Arnold stated:

“I am going to refer her (the claimant) to Dr.
Wesley Cox for evaluation of her glenohumeral
synovitis and rotator cuff tendinosis as she
has not responded to our treatment regimen.
She does have some underlying arthrosis not
related to the work injury”. (Claimant’s
Exhibit No. 1, page 70)
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The claimant testified that she had never experienced any

difficulties with her right shoulder, prior to the employment-

related fall on April 8, 2007.  In this regard, the claimant

appeared to be a credible witness.  The record shows that for

approximately 7 months, prior to her employment-related fall, the

claimant performed employment activities for this respondent that

required the strenuous and repetitive use of her right upper

extremity and shoulder.  There is no evidence that the claimant

exhibited any difficulties in performing these employment

activities or voiced any complaints while doing so. The medical

record also fails to show that the claimant sought or received any

medical services for shoulder difficulties, prior to April 8, 2007.

There is no question that the claimant was involved in an

employment-related fall, on April 8, 2007. The evidence establishes

that this incident produced substantial trauma to the claimant’s

right shoulder and resulted in a significant permanent injury to

this portion of her anatomy.

The claimant testified that, following the April 8, 2007

employment-related fall, she has continuously experienced pain and

other symptoms involving her right shoulder joint and significant

limitations on its use and mobility. Again, the claimant appeared

to be a credible witness. Her testimony concerning these chronic

symptoms and resulting limitations is substantiated by the medical

evidence presented.  This medical evidence not only reveals a

record of continuing subjective complaints that involve the

claimant’s right shoulder, but also notes the persistence of
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objective abnormal findings to support the chronic subjective

complaints. It should also be noted that the Functional Capacity

Evaluation (FCE), which was performed on the claimant on July 2,

2008, was interpreted as showing the presence of substantial

limitations involving the claimant’s use of her right shoulder.

Further, this test was interpreted as revealing that the claimant

exhibited no inconsistencies or evidence of symptom magnification,

and gave maximum effort on all tests.

The medical record establishes that, since the compensable

injury on April 8, 2007, the claimant has continued under active

medical treatment for her right shoulder injury and resulting

difficulties. Throughout the course of this treatment, various

diagnoses have been given as the cause of the claimant’s persistent

right shoulder complaints. Multiple treatment modalities have been

employed to resolve or at least improve these right shoulder

difficulties, including two corrective surgeries that were

performed by Dr. Terry Sites.  To date, none of these treatment

modalities have been particularly effective in resolving or even

significantly improving the claimant’s persistent difficulties.

The claimant’s right shoulder difficulties were initially

diagnosed by Dr. Karl Haws as a musculoskeletal strain of the right

shoulder. Dr. Haws provided appropriate conservative treatment

modalities for this diagnosis. When the claimant’s condition failed

to improve, Dr. Haws referred her to Dr. Terry Sites, an

orthopaedic surgeon.  
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An MRI of the claimant’s right shoulder was performed, at the

request of Dr. Sites.  This study revealed the presence of an

interarticular loose body between the coracoid and superior edge of

the subscapularis and the subscapularis recess, a complete or near

complete tear of the supraspinatous and infraspinatous muscles of

the rotator cuff and a Type II acriomion with moderate

acriomioclavicular osteoarthritis. Based upon his clinical

examinations of the claimant and the results of the MRI study, Dr.

Sites performed corrective surgery on the claimant’s right

shoulder, on June 6, 2007.  His preoperative diagnosis was that of

a possible rotator cuff tendinopathy or tear, shoulder rotator cuff

impingement, and acromioclavicular joint arthropathy.  However,

once Dr. Sites entered the claimant’s right shoulder joint, he

observed other damage or defects involving this part of the

claimant’s body.  His postoperative diagnosis was that of a near

complete tear of the rotator cuff, subacromial impingement, glenoid

condromalacia (Grade II early III) with some involvement of the

humeral head, synovitis of the glenohumeral joint, a SLAP lesion

that involved the glenohumeral joint, and acromioclavicular joint

arthopathy.  Although the MRI had indicated the presence of a loose

body, Dr. Sites was apparently unable to observe such a defect

during this arthoscopic surgery.  At that time, Dr. Sites

surgically repaired the torn rotator cuff, performed an

anteriolateral acromioplasty and distal clavicular resection to

alleviate the subacromial impingment, and, by separate incision,

performed a debridement of the glenohumeral joint that included
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debridement of the damaged chrondral surfaces of the glenoid and

humeral head and the synovium, as well as a surgical repair of the

SLAP lesion or tear of the superior biceps tendon attachment.

Following this initial surgery, the claimant was placed on a

standard recuperative program of oral medication and physical

therapy.  Although the claimant’s shoulder difficulties appeared to

have initially improved, this improvement was only temporary.

A subsequent MRI was performed on the claimant’s right

shoulder, at the request of Dr. Sites, on October 30, 2007.  This

study revealed post surgical changes involving the rotator cuff,

post surgical changes from the distal clavicle resection, a small

amount of subacriomial fluid, moderate effusion of the shoulder

joint, degenerative changes of the glenohumeral joint, in the form

of osteophytes on the humeral head and small subchondral cysts

within the interior glenoid, and the previously observed loose body

in the subscapularis recess.  Following this testing, Dr. Sites

performed a second surgery on the claimant’s right shoulder. During

this second surgery, Dr. Sites observed that the surgical repair of

the rotator cuff had been successful and that this tear had

completely healed.  He further observed that the acromioplasty had

also been successful. He did note the presence of post surgical

scarring in the subacromial space, which he decompressed.  He noted

that the glenohumeral joint showed some “non proliferative”

synovitis. Some degenerative change was again noted involving the

glenoid. The humeral head showed chondral changes over the superior

aspect that might represent an area of chrondral injury that would
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be consistent with the loose body. During this surgery, Dr. Sites

was finally ultimately able to locate the loose body, and it was

surgically removed.  Dr. Sites noted that this loose body was

composed of cartilage and bone that was likely a detached portion

of the superior aspect of the humeral head as some type of injury.

The records of Dr. Sites again show that the claimant reported

initial improvement of his right shoulder difficulties, following

this second surgery. 

However, in his report of March 10, 2008, Dr. Sites recorded

that the claimant continued to experience symptoms with her right

shoulder which were now primarily in the form of pain and grinding,

when performing some of the prescribed exercises in physical

therapy.  He instructed the claimant to discontinue such activities

and attributed these new difficulties to post surgical scarring. In

his subsequent report of June 2, 2008, Dr. Sites not only recorded

a continuation of these right shoulder complaints, particularly the

grinding, but stated that he was actually able to detect this

“grinding” by palpitating the anterior area of the claimant’s

shoulder during movement. On that date, he also indicated that some

of the claimant’s complaints could possibly be related to her

glenohumeral joint arthropathy.  

In his report of July 21, 2008, Dr. Sites placed certain

permanent restrictions on the claimant’s potential employment

activities, which were consistent with those set out in the FCE. He

also indicated that he would likely release the claimant from

further treatment and rate her on her next visit, eight weeks from
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that date. However, four weeks later, on August 28, 2008, Dr. Sites

rated the claimant’s permanent physical impairment for her

compensable shoulder injury.  In this same report, he gave several

opinions concerning the cause of the various types of damage or

defects that the claimant was experiencing with her right shoulder.

He stated that it was “more likely than not” that the claimant’s

rotator cuff tear, subacromial impingement, and acromioclavicular

joint arthropathy were the result of the work related injury of

April 8, 2007. He further stated that it was “more likely than not”

that the loose body in the claimant’s right shoulder (the bone and

cartilage from the head of her humerus) was the result of the work

related injury.  However, he also stated that it was “unlikely”

that this loose body was the cause of her pathology or difficulties

with her right shoulder. Finally, he opined that it was “less

likely than not” that the arthritis of the glenohumeral joint was

related to the work injury. 

Following the granting of a Change of Physicians, the claimant

came under the treatment of Dr. Christopher Arnold, on October 23,

2008. Dr. Arnold is also an orthopaedic surgeon. It was Dr.

Arnold’s initial diagnosis that the claimant’s continuing

difficulties with her shoulder were to some degree due to the

glenohumeral arthrosis, which he attributed to the employment-

related injury. Dr. Arnold ordered a third MRI of the claimant’s

right shoulder, but requested that this MRI be performed in

conjunction with an arthrogram of the right shoulder joint (i.e. a

preliminary injection of dye into the joint).  This test was
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interpreted as showing postoperative changes, tendinosis,

synovitis, moderate glenohumeral chondrosis with marginal

osteophytosis, but no evidence of a recurrent or residual tear of

the rotator cuff.  Dr. Arnold attempted conservative treatment of

these difficulties by oral medication and injection. However, the

claimant continued to voice significant symptoms and Dr. Arnold

continued to note positive impingement signs on physical

examination. At that point, Dr. Arnold recommended the evaluation

and possible treatment of the claimant by Dr. Cox, another

orthopaedic surgeon.  He stated that the purpose of this referral

was for the evaluation of the claimant’s glenohumeral synovitis and

tendinosis of the rotator cuff, rather than the underlying

arthrosis, which he did not believe was related to the claimant’s

work injury.

The respondents subsequently had the claimant’s records

reviewed by a Dr. Robert Holladay, an orthopedic surgeon in Texas

and a Dr. Phillip Arnoff.  Dr. Arnoff’s specialty, if any, is not

shown by the record and I am unfamiliar with him. Both of these

physicians have expressed opinions concerning the claimant’s need

for further medical services and the possible relationship between

any need for additional medical services and the claimant’s

compensable injury of April 8, 2007.  

In his report of July 30, 2009, Dr. Holladay expressed the

opinion that the claimant’s glenohumeral arthrosis did not result

from the compensable injury.  However, his basis for this opinion

is his conclusion that there is no objective documentation of an
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aggravation or acceleration of this arthrosis by the compensable

injury.  

In his report of August 21, 2009, Dr. Arnoff expressed the

opinion that the claimant had some degree of pre-existing problems

with her right shoulder, prior to her employment-related injury,

which specifically included the glenohumeral arthrosis.  However,

he went on to opine that it was certainly possible that the

surgeries that Dr. Sites performed on the claimant’s right shoulder

could have “aggravated” the claimant’s pre-existing glenohumeral

arthrosis. Finally, he expressed the opinion that continued

treatment, including a glenohumeral arthroplasty appeared to be in

order for the claimant, but was of the opinion that this treatment

was only necessitated by the claimant’s pre-existing glenohumeral

arthrosis and not the “work related injury”. 

After consideration of all the evidence presented, it is my

opinion that the claimant has proven by the greater weight of the

credible evidence that an evaluation of her right shoulder

difficulties by Dr. Wesley Cox constitutes reasonably necessary

medical services for her compensable injury, under Ark. Code Ann.

§11-9-508. Therefore, the claimant would be entitled to this

evaluation, at the respondents’ expense.  This liability would be

subject to the medical fee schedule, which has been established by

this Commission.  

The obvious reason for this recommended evaluation is to

reasonably insure an accurate diagnosis of the cause of the

claimant’s persistent right shoulder difficulties and to determine
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what, if any, further medical treatment offers a reasonable

expectation of reducing or alleviating these complaints.  Dr.

Arnold is a competent orthopaedic surgeon, and his opinion that an

evaluation by Dr. Cox is medically appropriate and would thus have

a reasonable expectation of accomplishing these purposes is

entitled to substantial weight and credit. 

The greater weight of the evidence unquestionably shows that

prior to her compensable injury the claimant experienced no

symptoms or limitations with her right shoulder, but has

continuously experienced extensive difficulties thereafter. These

continuing complaints are not only established by the claimant’s

credible testimony, but are also supported by objective findings

noted on both clinical examinations and radiographic testing.

 The claimant’s previous physicians have clearly had

difficulties in determining the cause of the claimant’s continuing

right shoulder complaints.  Based on these facts, I find Dr.

Arnold’s recommendation to be reasonable and appropriate.

At this point, I would note that the parties have attempted to

litigate the question of whether treatment of the claimant’s

glenohumeral arthrosis, specifically the performance of a

glenohumeral arthroplasty, would represent reasonably necessary

medical expenses for her compensable injury. However, none of the

claimant’s actual treating physicians have recommended such a

procedure. This procedure is mentioned only twice in the medical

record. In his report of May 19, 2009, Dr. Arnold simply indicates

that the claimant might be a candidate for such a procedure, but
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does not recommend it and is obviously not willing to personally

provide such treatment. This procedure is also mentioned by Dr.

Arnoff in his report of August 21, 2009. In this report, Dr. Arnoff

expressed an opinion that such a procedure would be “in order” for

the claimant. However, he is not a treating physician and has not

even actually examined the claimant.  Any decision on this matter

would be premature at this time.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

1. The Arkansas Workers' Compensation Commission has

jurisdiction of this claim.

2. On April 8, 2007, the relationship of employee-self

insured employer-third party administrator existed

between the parties.

3. On April 8, 2007, the claimant earned wages

sufficient to entitle her to weekly compensation

benefits of $244.00 for total disability and

$184.00 for permanent partial disability.

4. On April 8, 2007, the claimant sustained a

compensable injury to her right knee and right

shoulder.

5. There is no dispute over medical services for the

claimant’s compensable right knee injury or the

acriomial joint of the claimant’s right shoulder.

6. There is no dispute over the temporary total

disability benefits.
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7. The respondents have accepted liability for and

have paid permanent partial disability benefits

based upon a permanent physical impairment of 8

percent to the body as a whole.

8. The evaluation of the claimant’s right shoulder by

Dr. Wesley Cox, as recommended by Dr. Christopher

Arnold, constitutes reasonably necessary medical

services for the claimant’s right shoulder injury,

under Ark. Code Ann. §11-9-508. Specifically, the

claimant has proven by the greater weight of the

credible evidence that such an evaluation is

necessitated by or connected with her compensable

right shoulder injury and is reasonable in light of

its potential benefit. Pursuant to the provisions

of Ark. Code Ann. §11-9-508, the respondents are

liable for the expense of this evaluation, subject

to the medical fee schedule established by this

Commission.

9. The respondents have controverted the claimant’s

entitlement to any additional medical expenses for

her compensable right shoulder injury. 

10. As no controverted benefits have been awarded to

the claimant, no controverted attorney’s fee can be

awarded to her attorney.
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ORDER

The respondents shall be liable for the expense of an

evaluation of the claimant’s right shoulder by Dr. Wesley Cox. This

liability is subject to the medical fee schedule established by

this Commission.

IT IS SO ORDERED.   

                                                    
               MICHAEL L. ELLIG
                                ADMINISTRATIVE LAW JUDGE
                                         


