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STATEMENT OF THE CASE

A hearing was held in the above styled claim on March 1, 2010,

in Springdale, Arkansas.

A pre-hearing order had been entered in this case on December

15, 2009. This pre-hearing order set out the stipulations offered

by the parties and outlined the issues to be litigated and resolved

at the present time.  Prior to the commencement of the hearing, the

parties announced that there was no longer any dispute, at present,

over the claimant’s entitlement to medical services, and all such

services have been provided to date.  This stipulation made moot

the first issue set out in the pre-hearing order. The claimant

further announced that he was seeking temporary total disability

benefits only through October 4, 2009. This amended and modified

the second issue.  A copy of the pre-hearing order, with these
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amendments noted thereon,  was made Commission’s Exhibit No. 1 to

the hearing.

The following stipulations were offered by the parties and are

hereby accepted:

1. On August 24, 2009, the relationship of employee-self

insured employer-TPA existed between the parties.

2. The appropriate weekly compensation rates are $482.00

and $362.00 for permanent partial disability.

3. On August 24, 2009, the claimant sustained a compensable

injury to the left side of his chest.

4. All medical expenses have been paid.

5. There is no dispute over temporary total disability

benefits accruing prior to September 16, 2009.

By agreement of the parties, the issues to be litigated and

resolved at the present time were limited to the following:

1. The claimant’s entitlement to temporary total disability

benefits from September 16,2009 through October 4, 2009.

2. Attorney’s fees.

In regard to these issues, the claimant contends:
  
“On August 24, 2009, claimant’s ribs were
injured while trying to load a dog into a
truck.”
 

In regard to these issues, the respondents contend:

“Respondents are paying all appropriate
benefits.”

 DISCUSSION

The central issue in this case is the claimant’s entitlement

to temporary total disability benefits from September 16, 2009
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through October 4, 2009. The burden rests upon the claimant to

prove his entitlement to such benefits. In order to meet this

burden, the claimant must prove that, during this interval, he

continued within his healing period from the effects of his

compensable injury and also continued to be rendered totally

disabled by this compensable injury.

The duration of the healing period is a medical question,

which must be resolved on the basis of the greater weight of the

medical evidence presented. The healing period continues until the

claimant has achieved the maximum benefit of time and medical

treatment in regard to the healing of the actual physical damage

caused by the compensable injury. Once this underlying physical

damage has resolved or at least stabilized, at a level where

nothing further in the way of time or medical treatment offers a

reasonable expectation of improvement, then the healing period has

ended.  

In the present case, the medical evidence shows that the

claimant was treated for his compensable injury by a Dr. Sadler, of

the MediServ Walk-In Clinic in Fayetteville, Arkansas.  Dr. Sadler

had the claimant under active medical treatment. This treatment

included oral medication and a formal program of physical therapy

from August 24, 2009 through November 9, 2009. In a report dated

November 9, 2009, Dr. Sadler observed that the claimant had

completed his scheduled physical therapy and was doing well. On his

physical examination of that date, Dr. Sadler observed no

tenderness or other difficulties.  Dr. Sadler opined that the



Jentzsch-F909216 -4-

claimant’s compensable injury had “resolved” and returned the

claimant to unrestricted employment.

   The physical therapy record shows that the claimant’s formal

program of physical therapy ran from September 28, 2009 through

October 16, 2009. In this report, dated November 25, 2009, the

therapist indicated that the claimant had achieved all of the

various goals set for the program of physical therapy and was pain

free without complaint.

On the basis of the foregoing evidence, I find that the

claimant has proven by the greater weight of the medical evidence

that he continued within his healing period from the effects of his

compensable injury from the date of that injury through at least

October 16, 2009. Thus, the claimant has satisfied the first

requirement for the temporary total disability benefits that he now

seeks.

The claimant testified that during his course of treatment,

he continued to experience pain in the left side of his rib cage

that became intense or severe when he tried to pick up anything or

would “move wrong”. It was his further testimony that these

complaints and limitations substantially improved with the

treatment provided.  He also stated that during his three week

course of formal physical therapy, he was required to attend

sessions three times per week. 

The medical evidence shows that, when the claimant initially

consulted Dr. Sadler on August 24, 2009, Dr. Sadler restricted the

claimant from performing any employment activities that required
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lifting in excess of 10 pounds, or any bending, climbing, pushing,

pulling, or reaching. The claimant testified that, when he took the

report setting out these restrictions to his Lieutenant and the

Chief of Police, they informed him that there were no positions

available within these restrictions and to simply go home. The

medical evidence shows that Dr. Sadler continued these restrictions

through September 10, 2009. On that date, Dr. Sadler slightly

modified the claimant’s restrictions.  He continued to restrict the

claimant from lifting in excess of 10 pounds or any bending or

climbing. However, he changed his medical restrictions from a total

restriction to only a partial restriction against pushing, pulling,

or reaching. Unfortunately, his report is somewhat unclear as to

what the limits were to be on the claimant’s pushing, pulling, or

reaching. The claimant remained under these latter restrictions

until his full release on November 9, 2009.  

After consideration of all the evidence presented, it is my

opinion that the claimant has proven by the greater weight of the

credible evidence that the effects of his compensable injury have

prevented him from having any reasonable expectation of obtaining

regular employment in the open job market for the period of

September 16, 2009 through October 4, 2009. Clearly, any potential

employer would be highly unlikely to retain a new employee, who was

under active medical treatment, who had significant restrictions on

his potential employment activities, and who must be able to take

off work for periods of time, during regular business hours, three

days a week, in order to be able to take physical therapy. Thus, I
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find that the claimant has met his burden of proving the remaining

requirement for his entitlement to temporary total disability

benefits for the period of September 16, 2009 through October 4,

2009. 

The respondents appear to contend that, even if the claimant

meets the normal burden of proving his entitlement to temporary

total disability benefits during this period, he is somehow barred

from receiving such benefits on the basis that the respondent would

have made suitable employment available, during this period, had

they not been barred from doing so by their internal regulations or

policy and by the claimant’s termination, pursuant to these

regulations, on September 15, 2009.

The legislature has seen fit to impose the rule of strict

interpretation on all of the provisions of the Act. The claimant

has proven the facts necessary to establish his entitlement to

temporary total disability benefits, as set out in Ark. Code Ann.

§11-9-519(a) and/or §11-9-520. The only section of the Act that

could bar him from receiving these benefits is §11-9-526, which

states:

“If any injured employee refuses employment
suitable to his or her capacity, offered to or
procured for him or her, he or she shall not
be entitled to any compensation during the
continuance of the refusal, unless in the
opinion of the Workers’ Compensation
Commission, such refusal is justified.”

     Clearly, the initial prerequisite for the application of §11-

9-526 section is an offer of employment “suitable to the claimant’s

capacity”. In the present case, the evidence clearly shows that no
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such employment position was ever actually offered to the claimant.

Without such an offer, no unjustified refusal can be made by the

claimant, either by word or action. Neither §11-9-526 or any other

provision of the Act provide an excuse or alternative for making

this required offer of “suitable employment”. For this Commission

or even the Appellate Courts to create such an excuse or

alternative would obviously constitute a broadening of this

statute, which has been expressly prohibited by Ark. Code Ann. §11-

9-1001. Therefore, I find that Ark. Code Ann. §11-9-526 does not

apply to this claim or bar the claimant from receiving the

temporary total disability benefits to which he has otherwise

proven himself entitled.

In reaching this decision, I recognize that, in previous

cases, termination of the claimant has been considered in applying

the provisions of Ark. Code Ann. §11-9-526. However, in those

cases, the claimant was actually returned by the respondent to

suitable employment.  Thus, satisfying the threshold requirement of

§11-9-526.  The claimant was then subsequently terminated for

misconduct in connection with the work.  The obvious basis for

these rulings would be that the claimant’s subsequent misconduct,

in and of itself, constituted the required unjustified refusal of

the suitable employment. That situation is not present in the

instant case.  In fact, in this case, the evidence does not even

establish that the claimant’s termination was based upon any work-

related misconduct, on his part.
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FINDINGS OF FACT AND CONCLUSIONS OF LAW

1. The Arkansas Workers' Compensation

Commission has jurisdiction of this claim.

2. On August 24, 2009, the relationship of

employee-self insured employer-third party

administrator existed between the parties.

3. On August 24, 2009, the claimant earned

wages sufficient to entitle him to weekly

compensation benefits of $482.00 for total

disability and $362.00 for permanent partial

disability.  

4. On August 24, 2009, the claimant sustained

a compensable injury to the left side of his

chest.

5. There is no dispute, at the present time,

over the claimant’s entitlement to reasonably

necessary medical services for his compensable

injury, and all such services have been

provided by the respondent. 

6. There is no dispute over the claimant’s

entitlement to temporary total disability

benefits accruing prior to September 16, 2009.

7. The claimant has proven by the greater

weight of the credible evidence that he

continued to be rendered temporarily totally

disabled, as a result of the effects of his
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compensable injury, for the period of

September 16, 2009 through October 4, 2009.

Specifically, he has proven that during this

time, he continued within his healing period

from the effects of his compensable injury and

also continued to be rendered totally disabled

by this compensable injury. 

8. Ark. Code Ann. §11-9-526 is inapplicable to

the present claim. Specifically, the greater

weight of the credible evidence fails to show

that the claimant unjustifiably refused

suitable employment offered or procured for

him, during the period of September 16, 2009

through October 4, 2009.

9. The respondents have controverted the

claimant’s entitlement to temporary total

disability benefits for the period of

September 16, 2009 through October 4, 2009.

10. The appropriate fee for the claimant’s

attorney is the maximum statutory attorney’s

fee on the controverted temporary total

disability benefits herein awarded. 

ORDER

The respondents shall pay to the claimant temporary total

disability benefits for the period beginning September 16, 2009 and

continuing through October 4, 2009. 
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The respondents shall pay to the claimant’s attorney the

maximum statutory attorney fee on the controverted temporary total

disability benefits herein awarded. One-half of this fee is the

obligation of the respondents in addition to these benefits. The

remaining one-half of this fee is to be withheld by the respondents

from these benefits.

All benefits herein awarded have heretofore accrued and are

payable in a lump sum without discount.

This award shall bear the maximum legal rate of interest until

paid.

IT IS SO ORDERED.   

                                   
                         MICHAEL L. ELLIG
                           ADMINISTRATIVE LAW JUDGE
                                         


