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Little Rock, Pulaski County, Arkansas.

Claimant represented by Mr. J. Mark White, Attorney at Law, Bryant, Arkansas.

Respondents No. 1 represented by Ms. Melissa Wood, Attorney at Law, Little Rock,
Arkansas.

Respondent No. 2 represented by Ms. Christy L. King, Attorney at Law, Little Rock,
Arkansas.

ISSUES

A hearing was conducted to determine the claimant’s entitlement to payment

of permanent partial disability benefits and attorney’s fees.

At issue is the validity of the impairment rating; the extent of wage loss; and

Second Injury Fund liability.

After reviewing the evidence impartially, without giving benefit of the doubt

to either party, Ark. Code Ann. §11-9-704, I find the evidence does not

preponderate in favor of the claimant.

STATEMENT OF THE CASE

The parties stipulated to an employee-employer-carrier relationship on April

13, 2001, at which time the claimant sustained a compensable back injury at a

compensation rate of $300.00/$225.00.  Medical expenses (until June 2002) and

temporary total disability benefits (until September 10, 2001) were paid.  Dr.
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Peeples released the claimant on June 24, 2002, with a 0% impairment.  The

Medical Cost Containment Division authorized a change of physician from Dr.

Peeples to Dr. Bruffett on October 23, 2006.  This claim has been the subject of a

previous hearing with Opinions entered May 3, 2007, by the Administrative Law

Judge, July 30, 2008, by the Full Commission, and April 22, 2009, by the Court of

Appeals, denying additional medical treatment as unreasonable and unnecessary.

The parties also agree that the Full Commission’s findings are res judicata

to the present claim.

The claimant contends he is entitled to a 5% rating for his compensable

injury (disc bulge) based on the AMA Guidelines.  Additionally, he is entitled to

wage loss and attorney’s fees.  The claimant is willing to submit to a rehabilitation

evaluation at respondents’ expense.

Respondent No. 1 contends that the prior decisions are res judicata.

Additional medical treatment was not awarded due to an independent intervening

cause (annular tear) and therefore the claimant is not entitled to an impairment

rating.  Without an impairment rating, the claimant is not entitled to wage loss.  The

claimant’s proposed 5% rating is not supported by the evidence.

Respondent No. 2, Second Injury Fund, concurs with respondent No. 1, Risk

Management Resources’ contentions.

The following were submitted without objection and comprise the evidence

of record:  the parties’ prehearing questionnaire responses and exhibits contained

in the transcript.  The respondents’ objection to the claimant’s medical packet,

offered on the day of the hearing, was sustained and those medical records

generated after November 15, 2006, were proffered, (Tr. p. 4-7).  The respondents’

objection to the claimant’s recitation of conversations he had with Dr. Buffett (Tr. p.

18-19) and an unidentified friend (Tr. 34-35) was also sustained.
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The claimant was the only witness to testify at the hearing.

The claimant, age 46 (D.O.B. June 12, 1964), has a high school education,

a certificate in diesel mechanics, and a commercial driver’s license.  His work

history is driving trucks and repairing vehicles.  His health history includes a 2001

work-related laceration to his hand and a March 1, 2001, back injury, which has

been discussed in the prior decisions.  The claimant also developed a hernia in

February, 2007, after pushing a truck out of the mud (Tr. p. 27-28).

The claimant testified that he returned to work after the first back injury in

March, 2001.  He missed only one day of work but was using pain medication (Tr.

p. 25-27).  He received no impairment rating.

The claimant stated that he was physically unable to return to work after the

second injury in April, 2001, and would still be working if it were not for the second

injury, (Tr. p. 29-33).  Dr. Peeples assessed a 0% rating.

The claimant ‘s symptoms include back and bilateral leg pain, worse on the

left (Tr. p. 11-12, 29).  He does not feel he can take his prescription medication and

work, (Tr. p. 14-16, 20-23, 33-36).  Since his back injury, the claimant has worked

for a friend doing yard work at his own pace, limited household chores, mechanic

work for a friend and buying antiques.  He has not looked for work.

IMPAIRMENT

The claimant is requesting a 5% impairment rating based on an October

2001 MRI showing a disc bulge at L5-S1, (Tr. p. 40-43).  The respondents argue

the disc bulge is degenerative, not traumatic.

MEDICAL EVIDENCE

A March 22, 2001, MRI scan interpreted by radiologist, Dr. Alexander,

revealed degenerative disc disease at L1-2 and L4-5.  Mild disc bulges were noted

at L1-2 and L4-5.  No herniations or stenosis was identified.
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An October 22, 2001, report entitled, “Outside film interpretation” by Dr.

Perrymore (requested by Dr. Peeples), shows degenerative changes at L5-S1 with

a mild diffuse annular bulge and a right/central disc protrusion indenting the ventral

epidural fat.  Dr. Perrymore also identified mild desiccation and a minimal diffuse

annular bulge at L2-3.  Dr. Perrymore found no evidence of impingement on the

thecal sac or nerve root.  The report does not indicate the date of the MRI scan

being reviewed.

Dr. Burba’s letter of June 13, 2001, states the claimant’s radicular back pain

emanates from degenerative disc disease.

Dr. Bruffett’s November 15, 2006, report discusses the October 2001 MRI

scan which he interpreted as showing a diffuse bulge and right/central protrusion

at L5-S1.

The claimant’s medical records are also summarized in the prior decisions.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

The claimant is challenging the 0% impairment Dr. Peeples assessed eight

years ago in a report dated June 24, 2002.  This rating appeared as a stipulation

in the prior decisions.

Res judicata applies where there has been a final adjudication on the merits

of the issue by a court of competent jurisdiction on all matters litigated and those

matters necessarily within the issue which might have been litigated.  Perry v.

Leisure Lodge, 19 Ark. App. 143, 718 S.W.2d 114 (1986).  Appeals from final

orders must be filed with the Commission within thirty days of receipt.

I find the claimant’s request for an anatomical impairment rating is barred by

the doctrine of res judicata.  Without an impairment rating, the claimant is not

entitled to an award of wage loss.
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1. The Workers’ Compensation Commission has jurisdiction of
this claim in which the employee-employer-carrier relationship
existed  on April 13, 2001, at which time the claimant
sustained a compensable back injury at a compensation rate
of $300.00/$225.00.  Medical expenses (until June 2002) and
temporary total disability benefits (until September 10, 2001)
were paid.  Dr. Peeples released the claimant on June 24,
2002, with a 0% impairment.  The Medical Cost Containment
Division authorized a change of physician from Dr. Peeples to
Dr. Bruffett on October 23, 2006.  This claim has been the
subject of a previous hearing with Opinions entered May 3,
2007, by the Administrative Law Judge, July 30, 2008, by the
Full Commission, and April 22, 2009, by the Court of Appeals,
denying additional medical treatment as unreasonable and
unnecessary.  The parties also agree that the Full
Commission’s findings are res judicata to the present claim.

2. The claimant was released by Dr. Peeples on June 24, 2002,
with a 0% impairment rating.

3. This claim challenging an eight year old rating is barred by the
doctrine of res judicata.

4. If they have not already done so, the respondents are directed
to pay the court reporter, Linda Parker’s, fees and expenses
within thirty days of receipt of the bill.

This claim is respectfully denied and dismissed.

IT IS SO ORDERED.

                                                                    
ELIZABETH W. HOGAN                             
Administrative Law Judge                           


