
BEFORE THE ARKANSAS WORKERS’ COMPENSATION COMMISSION

CLAIM NO. F910581 (01/12/09)

GARY JONES, EMPLOYEE  CLAIMANT

HOWARD’S, INC., EMPLOYER         RESPONDENT

AMERICAN INTERSTATE INS. CO., CARRIER         RESPONDENT

OPINION FILED APRIL 22, 2010

Hearing before ADMINISTRATIVE LAW JUDGE ANDREW L. BLOOD, on April 21, 2010, at
Little Rock, Pulaski County, Arkansas.

Claimant pro se.

Respondents represented by the HONORABLE MICHAEL E. RYBURN, Attorney at Law,
Little Rock, Arkansas.

STATEMENT OF THE CASE

A hearing was conducted in the above style claim to determine the claimant’s entitlement

to additional workers’ compensation benefits.  On March 22, 2010, a pre-hearing conference was

conducted in this claim, from which a Pre-hearing Order of the same date was filed.  The Pre-

hearing Order reflects stipulations entered by the parties, the issues to be addressed during the

course of the hearing, and the parties’ contentions relative to the afore.  The Pre-hearing Order is

herein designated a part of the record as Commission Exhibit #1.  

The testimony of Gary Jones, the claimant, coupled with medical reports and other

documents comprise the record in this claim.

DISCUSSION



2

Gary Jones, the claimant, with a date of birth of May 3, 1955, has 12th grade education. 

The claimant was in the United States Army for a period of six and one-half (6 ½) months before

receiving a hardship discharge. Prior to his employment by respondent-employer, the claimant

worked for another trucking company in Mississippi as a driver.

The claimant commenced his employment with respondent-employer on July 24, 2006, as

a loader and driver.  On January 12, 2009, while within the course and scope of his employment

the claimant sustained a fall of approximately five (5) feet from the truck bed landing on his back

and requiring medical treatment.  The claimant was transported by ambulance to Baptist Health

Medical Center - North Little Rock, where he received emergency medical treatment.  After being

released from the hospital and prior to his return to work respondent-employer directed the

claimant to be seen by its designated medical provider, Concentra Medical Center.  

Claimant acknowledged that he was released by the physician at Concentra Medical

Center to return to work effective January 16, 2009.  The testimony of the claimant reflects that

he suffered from chronic back pain for years prior to his employment with respondent.  The

claimant received medical treatment at the VA hospital for his chronic back pain.  The claimant

testified that while he returned to the employment of respondent-employer in accordance with the

medical release from Concentra Medical Center he continued to experience pain in his low back

which he attributed to the January 12, 2009, accident.  Claimant’s testimony reflects that he took

the pain medicine, which had been previously prescribed by his primary care physician at the VA

for his chronic back pain, for his continued back pain following the January 12, 2009, accident.

The claimant differentiated the chronic low back pain he experienced prior to the January

12, 2009, from that experienced subsequent to the accident.  Specifically, claimant testified that
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the low back pain he has experienced since the January 12, 2009, accident has been more severe

and resulted in a giving-away in his legs on two (2) occasions prior to May 22, 2009.  

The claimant testified that while physical therapy was recommended by the physician at

Concentra Medical Center at the time of his evaluation by same he declined same and elected to

return to work.  Claimant explained that at the time lay-offs were occurring at work and he did

not want to lose his job.  Claimant testified that when the returned to work he was placed on

“light” duty by supervisor for a couple of days before resuming his regular job duties.  Claimant

added that even while assigned to the “light” duty he occasionally performed parts of his regular

duty.  Claimant acknowledged that he was only off work for four (4) days following the January

12, 2009, accident.

Upon returning to work on January 16, 2009, claimant continued in the employment of

respondents until May 23, 2009.  With the exception of the first two (2) days following his return

to work, claimant performed his regular job duties through May 23, 2009.  The testimony of the

claimant reflects that he suffered a heart attack at home on the night preceding the last day that he

worked.  Claimant explained that he did not seek medical treatment because he could not afford it

and eventually the symptoms abated.  The claimant proceeded to work the following day and

performed his assigned job duties.  Upon returning home claimant testified that he suffered a

second heart attack, however this time the symptoms did not abate.  The claimant eventually

summoned his uncle who took him to the hospital.  The claimant has not worked since May 23,

2009.

The claimant commenced receiving Social Security Disability benefits in December 2009. 

The testimony of the claimant reflects that among the ailments serving as the basis for his
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disability were his chronic back pain, heart attacks, and Hepatitis C.  The claimant receives

monthly  $760.00, in Social Security Disability benefits and $987.00, in VA Disability benefits.  

The claimant’s testimony reflects that his inability to work since May 23, 2009, is the

product of his heart attack mostly, but also his back complaints which he attributes to the January

12, 2009, accident.  While the claimant testified he desires the physical therapy previously

recommended by Concentra Medical Center, he acknowledges that he has access to VA medical

benefits.  Further, the claimant continues to receive medical treatment at the VA Hospital for his

chronic low back pain.

The medical in the record reflects that the claimant was seen at the VA Hospital on

October 31, 2000, with a history of low back pain along with other complaints, to include GERD,

allergic rhinitis and substance abuse.  A VA Hospital emergency room note of June 26, 2004,

noted that the claimant had back pain from an accident many years ago.  A March 10, 2005, note

in the VA Hospital records reflects that the claimant has a chief complaint of low back pain and a

history of chronic back problems.  The note further reflects that claimant was lifting a rock on the

job three (3) days earlier and had experienced pain and spasms since.  There are no entries in the

claimant’s VA medical record reflecting contact or receipt of services between May 19, 2005, and

April 10, 2009. (CX #1).

The claimant was seen at Baptist Health Medical Center - North Little Rock on January

12, 2009, following his accident.  The medical records relative to the afore reflect, in pertinent

part:

HISTORY OF PRESENT ILLNESS:
The patient is a 53-year-old black male.  He was on about a 5 foot
truck bed, slipped, turned and fell, and fell off, landing on his back 
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and just basically straight on his back.  He states it knocked the 
breath out of him.  He states he is having pain in his right shoulder
up into his neck, all through his back and into his hips.  No pain into
legs, no real pain down into his lower arms.  No other complaints 
and no loss of consciousness.  No other complaints today.

*       *       *

PELVIS:    Bilateral hips:   With pressure across the bilateral hips
while he is on the backboard, he did say he had some diffused 
tenderness in both hips.  Lower extremities and upper extremities:
No real discomfort distally.

EXTREMITIES: Right shoulder: Full range of motion, just states
that it is hurting right into his shoulder area.  No bruising and no 
crepitus.

BACK: Cervical spine, thoracic spine, lumbar spine, right shoulder
and pelvis: No fractures seen .  No dislocation see.

IMPRESSION:
Multiple contusions, status post fall.

PLAN:
At this time, I am going to discharge the patient to home on Vicodine
5/500 #30m 1 q,6h. as needed for acute pain.  Flexeril 10 mg t.i.d.  
The patient is to follow up with primary care physician for recheck in
the next week.  Return if worsening at any point.  (CM #2, p. 1-2).

The radiological examination conducted during the claimant’s January 12, 2009, hospital visit, 

reflects, in pertinent part:

FINDINGS: No acute fracture or dislocation is identified.  Mild 
osteoarthritic change is seen to the load-bearing portion of the hips.
Mild sclerosis is seen to the sacroiliac joints.  No erosive change or
diastasis is seen.  The distal sacrum is poorly assessed, secondary to
overlying bowel gas.  Mild degenerative changes are seen in the lower
lumbar spine.  The pubic symphysis is approximated.

IMPRESSION:
1. No acute fracture or dislocation identified.
2. Osteoarthritic change to the hips, as above. (CM #2, p.3).
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The radiology studies obtained during the claimant January 12, 2009, Baptist Health Medical

Center - North Little Rock, visit disclosed degenerative changes at L3-4, with no evidence of

fracture; degenerative changes at C5 and C5 and no evidence of fracture, a negative examination

regarding the claimant’s thoracic spine, as well as a negative examination regarding the right

shoulder.(CM #2).

On January 13, 2009, the claimant was seen at Concentra Medical Center relative to

January 12, 2009, accidental fall pursuant to the directions of respondents.  The office notes of

the January 13, 2009, visit reflects, in pertinent part:

CHIEF COMPLAINT:
Patient is a 53 year old male employee of Howards Inc who complains
about his back which was injured on 01/12/2009 2:30 PM.
PATIENT STATEMENT:
Patient states: “I tripped while putting a tarp over some material and
fell off the flat bed and hit the ground and hurt my back, shoulder,
and head.”

*        *         *

HISTORY OF PRESENT ILLNESS:
The mechanism of injury was hit foot got hung up in a hole on the
trailer and he fell off of the trailer, about 5.  No LOC.  He was seen
in the ER at Baptist NLR where x-rays were taken and he was given
prescriptions.  The pain is located on midline bilateral lower back, 
lumbosacral region and the posterior aspect of the neck, and the right
shoulder, diffusely.  The pain radiated to both groins and medial thighs.

PAST MEDICAL, SOCIAL, FAMILY HISTORY: Noncontributory 
based upon review of comprehensive questionnaire.

*       *       *

MUSCULOSKELETAL:
Cervical: Decreased active Range of Motion: Extension: with pain, 
rotation right: With pain and rotation left: With pain
Lumbar: Decreased active range of motion; Flexion: 45 degrees with
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pain No palpable spasm.  No tenderness.  Reflexes symmetric.
Negative bilateral leg raise. (CM #3, p. 1).

The January 13, 2009, Concentra Health Center notes further reflect regarding the claimant:

Right Shoulder:
Tenderness of the lateral aspect of the deltoid muscle and the 
shoulder.  There is limited active range of motion with pain on
abduction and to 100 degrees. (CM #3, p. 2).

The x-rays/lab report was negative regarding the claimant’s pelvis, lumbar spine, cervical spine, 

right shoulder, and thoracic spine.  The January 13, 2009, Concentra Health Center records 

regarding the claimant further reflect:

ASSESSMENT:
1. Cervical strain.  847.0
2. Lumbar radiculopathy. 724.4
3. Lumbar strain.  847.2.
4. Shoulder strain.  840.9.

PLAN:
- he has a musculoskeletal injury for which a structured Physical 
Therapy program is medically necessary due to limited ROM, 
decrease strength, functional deficits and clinically relevant pain.
This condition limits his ability to perform the essential functions 
of job.  Management will include modalities, massage, stretching/
strengthening, in conjunction with therapeutic exercises.  The plan
is to focus on functional outcomes and return to regular work.
The program is anticipated to require 4-10 visits or less, depending
on recovery and functional outcomes.  He may require additional 
visits, but only if objective improvements can be demonstrated.
- Pt was instructed to continue the medications as prescribed in the 
ER and continue previous medications.
- Needs to limit lifting to approximately 10 lbs.
- Needs to limit pushing/pulling to approximately 30 lbs
- No driving company vehicle.
May take pain medication.
- Recheck in 3 days.
-
Diagnosis, treatment plan and expectations were discussed with the
patient.  Advised of medication usage and side effects.  The patient 
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was instructed to return to the clinic as needed.  The patient was 
given an opportunity to ask questions concerning the diagnosis and
treatment plan.  The patient acknowledged understanding the diagnosis
and treatment. (CM #3, p. 2-3).

The claimant was provided a return to work release by the providers at Baptist Health - North 

Little Rock.  The Return to Work Instructions of January 12, 2009, reflects:

Gary Jones was discharged on 01-12-08.  Gary should be able to
return to work 01-16-09. (CM #2, p. 8).

As noted above, the claimant did return to the employment of respondents in accordance

with the Baptist Health - North Little Rock return to work release on January 16, 2009.  The

claimant VA medical records reflect that the claimant was seen on April 10, 2009, for an apparent

scheduled follow up after a recent colonoscopy.  The April 10, 2009, VA notes also reflects:

Patient also indicated some back pain following a fall from his truck
and says he had back xrays which did not show any broken bones.
Has some occasional spasm so might benefit from cyclobenzaprine for 
those episodes. .    .   

Imp: Hypertension.  Hyperlipidemia.  ED.  GERD.  Tobacco use.  Hx of
SA&D.  Hemorrhoids.  Recent colonoscopy due to positive stool occult
blood gards, showing one small rectal polyp.  Recent fall with back
pain/muscle spasm.

Plan: Rx entered for cyclobenzaprine PRN back muscle spasm.  (CX. #1, p. 7).

Finally, the VA Hospital records of the claimant reflects that the claimant was seen at the facility 

on May 24, 2009.  The records regarding the afore reflect, in pertinent part:

History of Present Illness:
54 yo AAM with h/o chronic low back pain, HTN, polysubstance

abuse, and hepatitis C who presented to NLR Baptist with ST elevation
inferior MI yesterday am at 0100.  Patient went to cath lab where he had 
two liberte stents placed to RCA.  From what I can tell from the record,
patient had sustained ventricular tachycardia requiring dc cardioversion.
Patient reports that he was having chest pain on Thursday and Friday.  



9

States it was 10/10 crushing, sharp pain that did not radiate.  He was not
exerting himself when this pain came on.  In fact, on Friday, the patient
was coming home from work driving his 18-wheeler.  He does remember
nausea and diaphoresis associated with the pain as well as some SOB.  He
denies vomiting, diarrhea, or constipation.  He does note some dysuria with 
no fever.

*       *       *

Assessment & Plan of Care:
54 yo AAM with h/o chronic low back pain, HTN, polysubstance

abuse, and hepatitis C who present to NLR Baptist with ST elevation
inferior MI yesterday am at 0100.
1. Admit to CCU: Drs. Fahdi/Singla.
2. Neuro: No crrent issues.
3. Resp: Continue 2LMP.   CXR pending.
4. CV: Continue ASA, Plavix, BB, Statin, ACE.  Off integrillin
and heparin.  Continue to trend biomarkers.  (CX. #1, p. 4-6).

After a thorough consideration of all of the evidence in this record, to include the

testimony of the claimant, review of the medical reports, application of the appropriated statutory

provisions and applicable case law, I make the following:

FINDINGS

1. The Arkansas Workers’ Compensation Commission has jurisdiction of this claim.

2. On January 12, 2009, the employment relationship existed between the parties 

when the claimant sustained an injury to his back arising out of and the course of his employment,

while earning wages sufficient to entitle him to weekly compensation benefits at the rate of

#350.00/$263.00, for temporary total/permanent partial disability.

3. The claimant has failed to sustain his burden of proof by a preponderance of the 

evidence that further medical treatment is reasonably necessary in connection with the treatment

of his January 12, 2009, compensable injury.
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4. The claimant did not lose sufficient time from work as a result of the January 12, 

2009, compensable injury to entitle him to the payment of temporary total disability benefits,

pursuant to Ark. Code Ann. §11-9-501 (a).

CONCLUSIONS

The compensability of the claimant’s January 12, 2009, accidental injury is not disputed. 

The claimant asserts that he is entitled to additional medical treatment as a result of the injury to

his low back growing out of the January 12, 2009, accident.  The claimant further asserts

entitlement to temporary total disability benefits as a result of the January 12, 2009, compensable

injury.  Respondents content that the claimant has been provided all appropriated workers’

compensation benefits and that additional medical treatment for his back is not reasonable,

necessary or related.

The present claim is one governed by the provisions of Act 796 of 1993, in that the

claimant asserts entitlement to additional workers’ compensation benefits as a result of an injury

having been sustained subsequent to the effective date of the afore provisions.

Medical Benefits

As previously noted, the compensability of the claimant’s January 12, 2009, accidental

injury is not disputed.  The claimant received initial medical treatment at the emergency room of

Baptist Health Medical Center - North Little Rock, following the January 12, 2009, accidental

fall, after having been transported to same via ambulance.  There is not a disputed regarding the

mechanics of the claimant’s January 12, 2009, accident.  

After receiving medical treatment at Baptist Health Medical Center, the claimant was

discharge to return to regular duties effective January 16, 2009.  The claimant underwent
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numerous diagnostic studied at Baptist Health Medical Center  in connection with his complaints

growing out of the January 12, 2009, accident, prior to his discharge and release to return to

work.

The evidence further reflects that the claimant was evaluated by respondents’ designated

medical provider, Concentra Medial Center, on January 13, 2009, in connection with the January

12, 2009, accident fall.  The attending physician at Concentra, Dr. Marcia L. Hixson,

recommended that the claimant undergo a structured physical therapy program, which she

deemed medically necessary due to limited range of motion, decreased strength, functional

deficits, and clinically relevant pain.  There is no evidence in the record to reflect that respondents

refused to provide the recommended structured physical therapy program.  The claimant

acknowledged that he elected to return to work in accordance with the January 12, 2009, release

of the providers at Baptist Health Medical Center.

The claimant suffered from chronic low back pain for which he received medical treatment

at the VA Hospital prior to his employment with respondents and the January 12, 2009, work-

related accidental fall.  While the claimant testified that the severity of his low back pain increased

following the January 12, 2009, accident, and that he experienced at least two (2) instances of his

legs giving way, which he attributed to the January 12, 2009, accident, there is no evidence in the

record to reflects that he sought medical treatment in connection with his low back pain or any

other complaints growing out if he January 12, 2009, accident prior to May 22, 2009.  

The VA medical records do reflect that when the claimant was seen on April 10, 2009, for

scheduled follow up of another procedure he relayed that he was having some back pain from the

January 12, 2009, work-related fall.  At the time the claimant also relayed the negative results of
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the x-rays obtained in connection with the accident.  The claimant relayed experiencing “some

occasional spasm” and was provided mediation, cyclobenzaprine, for those occasions.  The April

10, 2009, entry in the VA records does not reflect any instance of the giving way of the claimant’s

legs.

Ark. Code Ann. §11-9-508 (a) (Repl. 2002), mandates that an employer promptly provide

for an injured employee such medical treatment as may be reasonably necessary in conection with

the injury received by the employee.  What constitutes reasonably necessary medial treatment is a

question of fact for the Commission. Dalton v. Allen Engineering Co., 66 Ark. App. 201, 989

S.W.2d 543 (1999).  The injured employee must prove that medical services are reasonably

necessary by a preponderance of the evidence.

In the present claim, the evidence preponderated that the claimant suffered from chronic

low back pain for years prior to his employment with respondent-employer and the January 12,

2009, accidental fall.  In workers’ compensation law, the employer takes the employee as he finds

him, and employment circumstance that aggravate pre-existing conditions are compensable. 

Nashville Livestock Commission v. Cox, 302 Ark. 69, 787 S.W.2d 64 (1990).

In the instant claim, claimant testified that he desires the structured physical therapy

program which was recommended by Dr. Hixson at the time of his January 13, 2009, evaluation

in connection with the January 12, 2009, work-related accidental fall.  The evidence reflects that

the claimant returned to the employment of respondent on January 16, 2009, and continued to

discharge his assigned duties until on or about May 22, 2009, when he suffered a heart attack. 

There is no evidence in the record to reflects that the claimant sought medical treatment

specifically for his complaints growing out of the January 12, 2009, accident following his return



13

to work on January 16, 2009.  The claimant did mention his January 12, 2009, work-related fall

and back pain to the physicians at the VA hospital during a April 10, 2009, scheduled follow-up

visit from another procedure, and was provided medication to address reported occasional muscle

spasms.  There was not recommendation for physical therapy in connection with the claimant’s

complaint to VA physician.  Whether a medical procedure or device is reasonably and necessary is

a question of fact to be decided by the Commission. Air Compressor Equipment v. Sword, 69

Ark. App. 162, 11 S.W.3d 1 (2000).  The claimant has failed to sustain his burden of proof by a

preponderance of the evidence that further medical treatment is reasonably necessary and related

to the January 12, 2009, work-related accidental fall.  

Temporary total Disability

Ark. Code Ann. §11-9-501 (a)(1), provides that compensation to an injury employee shall

not be allowed for the first seven (7) days’ disability resulting from an injury, excluding the date of

injury.  In the instant claim, following the claimant’s January 12, 2009, accident, he was released

to return to work effective January 16, 2009.  The claimant returned to work on January 16,

2009, and continued performing his assigned employment duties for respondent-employer through

May 22, 2009.  The claimant suffered a heart attack on May 23, 2009, which resulted in medical

treatment.  Claimant has not worked since the May 22, 2009, date.

The claimant filed for Social Security Disability benefits and was awarded same in

December 2009.  The claimant was paid Social Security Disability benefits from the date of his

debilitating May 23, 2009, heart attack.  

Temporary total disability for unscheduled injuries is that period within the healing period

in which a claimant suffers a total incapacity to earn wages. Arkansas State Highway &
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Transportation Department v. Breshears, 272 Ark. 244, 613 S.W.2d 392 (1981).  The evidence

preponderates that the claimant discharged his employment duties for respondent-employer

following his January 12, 2009, accident from January 16, 2009, through May 22, 2009.  Further,

the evidence discloses that the claimant’s disability subsequent to May 22, 2009, was the product

of his heart attack and not the January 12, 2009, compensable back injury.  The claimant has

failed to sustain his burden of proof by a preponderance of the evidence that he remained totally

incapacitated from engaging in gainful employment a sufficient amount of time as a result of the

January 12, 2009, work-relate injury to entitle his to temporary total disability benefits.  

The claimant’s claim for additional workers’ compensation benefits, to include additional

medical benefits and temporary total disability benefits, as a result of the January 12, 2009, work-

related accident is respectfully denied and dismissed.

IT IS SO ORDERED.

________________________________________________
Andrew L. Blood, ADMINISTRATIVE LAW JUDGE  

     


