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STATEMENT OF THE CASE

The parties agreed to submit the issue of the claimant’s entitlement to workers’

compensation benefits growing out of injuries sustained by same on February 2, 2010, on the

record..  On May 3, 2010, a pre-hearing conference was conducted in the above style claim, from

which a May 3, 2010, letter pre-hearing order was generated.  The afore reflects the documents

comprising the record, to include the responsive pre-hearing filings of each party along with

stipulations, from which a ruling would be made.

DISCUSSION

Elizabeth M. Jones, the claimant, with a date of birth of October 10, 1967, commenced
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her employment with respondent-employer on September 16, 2009.  The claimant sustained an

accidental fall on February 2, 2010, resulting in an injury to her left ankle.  The claimant contends

that her injury, which was sustained when she slipped and fell on ice in the parking lot prior to

reporting for work or clocking in, was the product of the negligent failure of respondent-employer

to honor its duty of care to remove ice from areas known to be used by employees and the public

to access its facility.  Respondent takes the position that the claimant was not injured while 

performing employment services.  

The parties have stipulated that the employment relationship existed between the parties

on February 2, 2010, and at all pertinent times; that the claimant fell on the employer’s premises,

but she did so before beginning her work day and before she clocked in; and that the claimant was

outside of the employer’s business when she fell and was not performing services of any kind at

the instant that she fell.

After a thorough consideration of all of the evidence in this record, to include the

stipulations entered by the parties, the respective response of each party to the pre-hearing

questionnaire, and May 3, 2010, letter pre-hearing order, application of the appropriated statutory

provisions and applicable case law, I make the following:

FINDINGS

1. The Arkansas Workers’ Compensation Commission has jurisdiction of this claim.

2. On February 2, 2010, the employment relationship existed between the parties.

3. On February 2, 2010, while the claimant sustained an accidental fall on the 

premises of respondent-employer, resulting in an injury to her left ankles, the same occurred at a

time when employment services were not being performed, and as such the resulting injury is not
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a compensable injury pursuant to Ark. Code Ann. §11-9-102 (4) (B) (iii) (Supp. 2009). 

CONCLUSIONS

There is not dispute regarding the existence of the employment relationship on February 2,

2010.  Nor is there a disputed that the claimant suffered an accidental fall as a result of ice on the

parking lot of respondent thereby sustaining an injury to her left ankle.  Both parties agree that the

claimant had not clocked in at the time of her accidental fall nor was she performing employment

services when she fell.  The claimant did file a claimant for workers’ compensation benefits

growing out of the February 2, 2010, accidental fall and resulting left ankle injury.  Both parties

submitted responsive filings to the pre-hearing questionnaire setting forth their contentions

regarding the claimant’s injury.

The present claim is one governed by the provisions of Act 796 of 1993, in that there is a

claim for workers’ compensation as a result of an injury having been sustained subsequent to the

effective date of the afore provision.

Compensability

Ark. Code Ann. §11-9-102 (4) (A) (Repl. 2002) defines “compensable injury”:

(i)   An accidental injury causing internal or external physical
harm to the body   .   .   .   arising out of and in the course of
employment and which requires medical services or results in
disability or death.  An injury is “accidental” only if it is caused
by a specific incident and is identifiable by time and place of 
occurrence [.]

In order to establish a compensable injury as a result of a specific incident, the claimant must 

establish proof by a preponderance of the evidence of an injury arising out of and in the course of

employment; proof by a preponderance of the evidence that the injury caused internal or external
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physical harm to the body which required medial services or resulted in disability or death;

medical evidence supported by objective finding, as defined in Ark. Code Ann. §11-9-102 (4) (D),

establishing the injury; and proof by a preponderance of the evidence that the injury was caused

by a specific incident and is identifiable by time and place of occurrence.  Mikel v. Engineered

Specialty Plastic, 56 Ark. App. 126, 938 S.W.2d 876 (1997).

Act 796 of 1993 changed the workers’ compensation statues as well as the way workers’

compensation claims are to be resolved.  Act 796 requires that the workers’ compensation

statutes be strictly construed.  As noted above, Act 796 defines a compensable injury as “an

accidental injury arising out of and in the course of employment”.  Ark. Code Ann. §11-9-102 (4)

(A) (i) (Supp. 2009).  A compensable injury does not include an “[i]njury which was inflicted

upon the employee at a time that employment services were not being performed.” Ark. Code

Ann. §11-9-102 (4) (B) (iii) (Supp. 2009).

While Act 796 of 1993 fails to define the phrase “in the course of employment” or the

term “employment services”, the Arkansas Supreme Court has held that an employee is

performing “employment services” when he or she “is doing something that is generally required

by his or her employer.”  Texarkana School District v. Conner, 373 Ark. 372, 284 S.W.3d 57,

(2008).  Likewise the Arkansas courts have used the same test to determine whether an employee

was performing employment services as they do when determining whether an employee was

acting within the course of employment. Id, 284 S.W.3d at 61.  In the instant claim, the parties

have stipulated that the claimant was not performing employment services at the time of her

February 2, 2010, accidental left ankle injury.  Accordingly, the evidence preponderates that the

claimant did not sustain a compensable injury on February 2, 2010, in that she was not performing
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employment at the time the injury was incurred.  This claim is respectfully denied and dismissed.

IT IS SO ORDERED.

   
____________________________________________________

    Andrew L. Blood, ADMINISTRATIVE LAW JUDGE


