
BEFORE THE ARKANSAS WORKERS’ COMPENSATION COMMISSION

CLAIM NO. F801966

DENNIS C. JONES, EMPLOYEE
CLAIMANT

WEST FRASER SOUTH, INC., EMPLOYER
RESPONDENT

ZURICH AMERICAN INS. CO. 
C/O SEDGWICK CMSI,
INSURANCE CARRIER/TPA RESPONDENT

OPINION FILED SEPTEMBER 10, 2010

Hearing conducted before ADMINISTRATIVE LAW JUDGE MARK
CHURCHWELL, in El Dorado, Union County, Arkansas.

The claimant was pro se.

The respondents were represented by HONORABLE MICHAEL J.
DENNIS, Attorney at Law, Pine Bluff, Arkansas.

STATEMENT OF THE CASE

A hearing was held in the above-styled claim on July 8,

2010, in El Dorado, Arkansas.  A Prehearing Order was

entered in this case on February 23, 2010.  The following

stipulations were submitted by the parties in the Prehearing

Order and are hereby accepted:

1. The employee/employer/carrier relationship existed
on April 4, 2007.  

2. The claimant's average weekly wage of $508.40
entitles him to compensation rates of $339.00 per
week for temporary total disability and $254.00
per week for permanent partial disability benefit,
if the claimant is entitled to benefits.

 
By agreement of the parties, the issues to be litigated

and resolved at the present time were limited to the

following:

Claimant:

1. Compensability of back injury.

2. Temporary total disability.
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3. Medical expenses.

Respondent:

1. Whether claimant sustained a compensable injury
while in the employment of respondent on April 4,
2007.  In the alternative, if claimant sustained
an injury, said injury was a temporary aggravation
of a preexisting underlying condition of
degenerative disk disease for which claimant was
being actively treated by physicians.

The record consists of the July 8, 2010, hearing

transcript and the exhibits contained therein.  

DISCUSSION

The claimant was employed at West Fraser South or its

predecessors for 28 years as a forklift driver in the

shipping department.  He later went to work as a prime

sorter operator on the 5:00 a.m. to 3:00 p.m. shift.  

The claimant testified that he hurt his back on

April 4, 2007, while trying to use a pick to loosen lumber

jammed on a belt. (T. 14)  The claimant testified that he

reported the injury to his supervisor, Tony Herring, before

going home that day.  (T. 14)  The claimant testified that

he worked thirty-three days after the injury, and that he

sought light duty from the company about a month after the

incident, but the company had no light duty.  (T. 16-17) 

The claimant last worked in May of 2007.  (T. 10)  He

has not worked anywhere since then.  (T. 18)  He received

six months of short term disability payments at some point

after he stopped working.  (T. 33)  The claimant testified
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that his injury triggered a nerve problem, and that he has

no feeling in his feet, his knees or his elbows.  (T. 18,

20)

The claimant testified that his regular treating

physician is Dr. Lynn Strickland, and that Dr. Strickland

referred him to Dr. Martin Greenberg, a neurosurgeon, who

saw him after his injury.  (T. 17)  He has also treated with

or has been evaluated by Dr. Ghulam Khaleel, a neurologist,

and by Dr. Reza Shahim, a neurosurgeon, whose reports are in

the record.

The respondents have denied that the claimant sustained

a compensable injury on April 4, 2007.  (Comm. Exh. 1 p. 2)

The respondents contend in the alternative that, if the

claimant sustained a work-related injury, that his injury

was only a temporary aggravation of a preexisting condition

of degenerative disk disease for which the claimant was

under active treatment before April 4, 2007.  (Comm. Ex. 1

p. 2)  

If this claim is found compensable, the claimant seeks

an award of temporary disability compensation from the date

he last worked in May of 2007 to a date yet to be determined

and additional medical treatment through Dr. Khaleel. (T.

19)

The claimant has the burden of proving by a

preponderance of the evidence that his condition after April

of 2007 is in some way causally related to an injury at
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work.  Estridge v. Waste Management, 343 Ark. 276, 33 S.W.3d

167 (2000).  Questions of credibility and the weight and

sufficiency to be given evidence are matters within the

province of the Workers’ Compensation Commission.  Swift-

Eckrich, Inc. v. Brock, 63 Ark. App. 188, 975 S.W.2d 857

(1998).  A compensable injury must be established by medical

evidence supported by objective findings.  Ark. Code Ann. §

11-9-102(4)(D)(Repl. 2003).  Objective findings are those

findings which cannot come under the voluntary control of

the patient.  Ark. Code Ann. § 11-9-102(16)(A)(i)(Repl.

2003).  The Arkansas courts have long recognized that a

preexisting disease or infirmity does not necessarily

disqualify a claim if the employment aggravated,

accelerated, or combined with the disease or infirmity to

produce the disability for which compensation is sought. 

Jim Walter Homes Travelers Ins. v. Beard, 82 Ark. App. 607,

120 S.W.3d 160 (2003).  

In the present case, I find that the medical record

highly contradicts the claimant’s hearing testimony that an

injury on April 4, 2007, triggered a nerve problem in his

feet, knees and elbows.  (T. 18, 20)  To the contrary, when

the claimant saw Dr. Greenberg nine days after April 4,

2007, Dr. Greenberg’s report of April 13, 2007, makes no

mention of any possible work injury on April 4, 2007, and

instead indicates that at that time the clamant had a year’s

history of low back pain and intermittent left L5
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radiculopathy which had been quite severe over the last one

to two months. (C. Exh. 1 p. 6)

Likewise, Dr. Greenberg’s follow up report of May 21,

2007, makes no reference to an injury on April 4, 2007.  (C.

Exh. 1 p.10)  Dr. Khaleel’s report of June 18, 2008, over

one year later, makes no reference to a work related injury

in 2007.  (C. Exh. 1 p. 11) Dr. Strickland’s report of

August 25, 2008, makes no reference to a work related injury

in 2007.  (C. Exh. 1 p. 12)  Dr. Strickland’s report of

October 14, 2008, makes no reference to a work related

injury in 2007.  (C. Exh. 1 p. 13)  Dr. Strickland’s report

of November 14, 2008, makes no reference to a work related

injury in 2007.  (C. Exh. 1 p. 17)  The first medical report

making any reference to a possible work related injury was

Dr. Shahim’s report of November 17, 2008, where Dr. Shahim

records a history in part that the claimant had “what sounds

like a course of physical therapy about a year ago after a

work injury....”  (C. Exh. 1 p. 18)

Furthermore, although the claimant now contends that an

injury at work on April 4, 2007, triggered nerve problems in

his feet, knees and elbows, I note that the reports of both

a cervical MRI and a lumbar MRI performed on February 12,

2007, nearly two months before April 4, 2007, each indicate

that the reason for the tests was numbness in the claimant’s

knees, arms and hands.  (C. Exh.1 p. 1-2)  The February 28,

2007, report of Dr. Khaleel, approximately one month before
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the alleged injury on April 4, 2007, includes a history at

the time of the claimant having severe pain, numbness and

weakness in his hands and legs, with a discomfort starting

in his lower back and radiating to his toes, severe pain in

his neck, and loss of feeling around both elbows.  (C. Exh.

1 p. 3) 

On this record, I find that the claimant has failed to

establish by a preponderance of the credible evidence that

he sustained any type of injury at work on April 4, 2007.  I

reach this conclusion based on the lack of any reference to

a possible work injury in any of the claimant’s medical

reports in 2007 after April 4, 2007, and based on the

medical reports from February of 2007 which indicate that

the claimant was at that time already experiencing the same

symptoms that he now contends were triggered by an incident

at work two months later.    

Because the claimant has failed to establish that he

sustained an injury at work, his claim for benefits must be

denied in its entirety.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

1. The employee/employer/carrier relationship existed
on April 4, 2007.  

2. The claimant's average weekly wage of $508.40
entitles him to compensation rates of $339.00 per
week for temporary total disability and $254.00
per week for permanent partial disability benefit,
if the claimant is entitled to benefits.

3. The claimant has failed to establish by a
preponderance of the evidence that he sustained a
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compensable back injury arising out of his
employment with West Fraser South, Inc.

ORDER

For the reasons discussed herein, this claim must be,

and hereby is, respectfully denied.  The respondents are

directed to pay the court reporter’s fees and expenses

within thirty (30) days of billing.  

IT IS SO ORDERED.

__________________________
MARK CHURCHWELL
Administrative Law Judge


