
BEFORE THE ARKANSAS WORKERS’ COMPENSATION COMMISSION

CLAIM NO. F805085

TOMMIE JOHNSON, EMPLOYEE
CLAIMANT

ODOM'S TENNESSEE PRIDE SAUSAGE,
EMPLOYER RESPONDENT

SENTRY INSURANCE COMPANY,
INSURANCE CARRIER RESPONDENT

OPINION FILED MARCH 16, 2010

Hearing conducted before ADMINISTRATIVE LAW JUDGE MARK
CHURCHWELL, in Little Rock, Pulaski County, Arkansas.

The claimant was pro se.

The respondents were represented by HONORABLE CAROL LOCKARD
WORLEY, Attorney at Law, Little Rock, Arkansas.

STATEMENT OF THE CASE

A hearing was held in the above-styled claim on

January 11, 2010, in Little Rock, Arkansas.  A Prehearing

Order was entered in this case on December 1, 2009.  The

following stipulations were submitted by the parties either

in the Prehearing Order or during the course of the hearing

and are hereby accepted:

1. The employer-employee relationship existed from
approximately June 18, 2007, to approximately
June 18, 2008.

2. An average weekly wage of $715.55 and respective
TTD/PPD rates of $477/$358.

3. The hearing conducted on January 11, 2010, was in
regard to an alleged work related back injury
sustained in February of 2008.

By agreement of the parties, the issues to be litigated

and resolved at the present time were limited to the

following:
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1. The compensability of the claimant’s alleged lower
back injury.

2. Payment of medical expenses.

3. Temporary total disability compensation
from June 25, 2008, to October 1, 2008.

4. Notice.

5. Offset.

The record consists of the January 11, 2010, hearing

transcript and the exhibits contained therein.  

DISCUSSION

The claimant, Tommie Johnson, contends that he

sustained a work related low back injury in February of 

2008 caused by pulling racks of meat at work for Odom's

Tennessee Pride Sausage.  (T. 18)  Mr. Johnson seeks payment

of his medical expenses and temporary disability benefits

from June 25, 2008, to October 1, 2008.

To prove a compensable injury as a result of a specific

incident which is identifiable by time and place of

occurrence, the claimant must establish by a preponderance

of the evidence: (1) an injury arising out of and in the

course of employment; (2) that the injury caused internal or

external harm to the body which required medical services or

resulted in disability or death; (3) medical evidence

supported by objective findings, as defined in Ark. Code

Ann. § 11-9-102(16), establishing the injury; and (4) that

the injury was caused by a specific incident identifiable by

time and place of occurrence.  Ark. Code Ann. § 11-9-102
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(4)(A)(i)(Suppl. 2005).  If the claimant fails to establish

by a preponderance of the credible evidence any of the

requirements for establishing the compensability of the

claim, compensation must be denied.  Mikel v. Engineered

Specialty Plastics, 56 Ark. App. 126, 938 S.W.2d 876 (1997).

Alternatively, a claimant seeking benefits for a

gradual onset injury to the back must prove by a

preponderance of the evidence that: (1) the injury arose out

of and in the course of his employment; (2) the injury

caused internal or external harm to the body that required

medical services or resulted in disability or death; and (3)

the injury was the major cause of the disability or need for

medical treatment.  Wal-Mart Stores, Inc. v. Leach, 74 Ark.

App. 231, 48 S.W.3d 540 (2001); Freeman v. Con-Agra Foods,

344 Ark. 296, 40 S.W.3d 760 (2001). In addition, as with

injuries caused by a specific incident identifiable by time

and place of occurrence, objective medical evidence is

necessary to establish the existence and extent of the

compensable injury. Wal-Mart v. Leach, supra; Wal-Mart

Stores v. VanWagner, 337 Ark. 443, 990 S.W.2d 522 (1999).

By way of background, Mr. Johnson began work at Odom's

Tennessee Pride Sausage on or about June 18, 2007.  (R. Exh.

3 p. 8)  Prior to working at Odom's Tennessee Pride Sausage,

Mr. Johnson was working at Kitchen Express in Little Rock. 

(R. Exh. 3 p. 8)  While Mr. Johnson was still working at

Kitchen Express, Allen Chandler, an Odom's Tennessee Pride
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Sausage employee, talked to Mr. Johnson about going to work

at Odom's Tennessee Pride Sausage.  (R. Exh. 3 p. 9)  Mr.

Johnson later had an interview with Mr. Chandler and an

Odom's Tennessee Pride Sausage supervisor, Rodney Thomas,

and Mr. Johnson went to work for Odom's Tennessee Pride

Sausage.  (R. Exh. 3 p. 9-10)

At the hearing conducted on January 11, 2010, Mr.

Johnson testified that he injured his low back pushing and

pulling racks of meat going into a freezer in February of

2007.  (T. 17 - 18)  Mr. Johnson described the work causing

an injury as follows at the hearing:

Pushing and pulling racks in the freezer. 
Pulling, you know.  When the racks go into the freezer,
sometimes we run out of room, and the temperature come
up out of the meat, and you have to move some of them,
some of the racks that’s been out there early in the
morning, the temperature be going up out of them, so we
have to take some of them out of the main blast and put
them somewhere else, and get other meat into the blast. 
So by the freezer being cold, the wheels will lock up,
so you’ve got to jerk and pull.  I mean, it’s a lot of
pulling and pushing, you know.  You come in at 5:30 in
the morning and set it up.  You start probably about
6:00 or 7:15, and you are running all day long.  You go
to seven o’clock, eight or nine at nighttime.  The
latest I ever worked was one or two o’clock in the
morning. (T. 17)   

Mr. Johnson testified that the racks weigh up to 200

pounds.  (T. 17)  Mr. Johnson testified in his deposition

that he started feeling pain in the first week of February,

and that he started telling Rodney Thomas and Allen Chandler

about it and told them again several times and that no one

took him serious.  (T. 21; R. Exh. 3 p. 13)  Mr. Johnson
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testified that he was told to tough it out and it would be

all right.  (T. 16; R. Exh. 3 p. 13)  Mr. Johnson testified

that he did not have any problems with his back before

February of 2008.  (T. 33) 

Mr. Johnson testified that one day in April he could

not get out of bed, so he went to the doctor.  (T. 18)  In

his deposition, Mr. Johnson likewise testified:

I want to say the first week of February I started
telling them about my back start hurting me.  And I
just kept, so I kept going on with it, go on and go to
work and try to maintain.  So along about April, I mean
it just got so bad, I said, I’ve got to go to the
doctor.  So I had to do my own and go to the doctor. 
And that’s what I did.  And the doctor seen some bad
things in my back.  I mean I just couldn’t walk. (R.
Exh. 3 p. 13 - 14)  

Mr. Johnson testified that he asked for workers’

compensation paperwork from Connie in Human Resources before

he first went to the doctor for his back but the company

would not give him any workers’ compensation papers.  (T.

14)  Mr. Johnson testified in his deposition that when he

first saw his family doctor, Dr. Norman Pledger, for his

back, Mr. Johnson indicated to Dr. Pledger that he was being

seen for a work injury.  (R. Exh. 3 p. 16)

Mr. Johnson testified that he took a statement back to

Odom's Tennessee Pride Sausage from his doctor, and at that

time, John Tipton, the safety manager, took Mr. Johnson to

the company doctors at Concentra.  (R. Exh. 3 p. 15-16; T.

19) Mr. Johnson testified that he returned to work on light

duty.  (R. Exh. 3 p. 18) 
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Mr. Johnson testified in his deposition that he took

vacation leave from June 18, 2004, until June 24, 2008.  (R.

Exh. 3 p. 19)  Dr. Pledger had referred Mr. Johnson for

treatment to a pain management physician, Dr. Umerah, and to

an orthopedic specialist, Dr. Hudson.  Dr. Hudson reported

in an office note dated June 18, 2008, that during that

visit Mr. Johnson appeared to have either hallucinations or

psychosis.  (C. Exh. 1 p. 19)  Dr. Pledger on or about

June 19, 2008, indicated that Mr. Johnson could return to

work after an evaluation by Dr. Rice on August 4, 2008.  (R.

Exh. 1 p. 30)  Dr. Rice indicated in a 2009 letter that he

treated Mr. Johnson beginning on July 7, 2008, and ending on

September 4, 2008, for a psychotic disorder.  (C. Exh. 1 p.

24) 

Mr. Johnson testified that he did not return to work at

the end of his vacation on June 24, 2008, because of Dr.

Pledger’s June 19, 2008, release from work.  (R. Exh. 1 p.

20)  Odom's Tennessee Pride Sausage terminated Mr. Johnson

for purportedly abandoning his job by failing to report to

work for three days in a row after his vacation ended.  Mr.

Johnson testified in his deposition that he was in fact

calling work everyday to leave messages while he was off

work, that he was also calling his supervisor’s cell phone,

and his supervisor was telling him to just take care of

himself.  (R. Exh. 3 p. 21)  Mr. Johnson testified that he



7TOMMIE JOHNSON - F805085

took Dr. Pledger’s off work statement to John Tipton at

Odom's Tennessee Pride Sausage.  (R. Exh. 3 p.20)

Mr. Johnson testified that he learned that he had been

terminated when a doctor advised him in June that he no

longer had insurance coverage through the company.  (R. Exh.

1 p. 22)  Mr. Johnson testified that he has not worked since

June 24, 2008.  

Mr. Johnson’s fiancé, Laverne Walker, testified that

Mr. Johnson was coming home complaining about his back when

he started working at Odom's Tennessee Pride Sausage.  Ms.

Walker testified that the complaints started three or four

months after Mr. Johnson started work there.  (T. 9)

However, Ms. Johnson testified that she did not have a clue

when Mr. Johnson went to work at Odom's Tennessee Pride

Sausage.  (T. 13)

However, after reviewing the entire record, this

examiner is persuaded that Mr. Johnson’s account of events

is simply not consistent with the other evidence in the

record.  For example, whereas Mr. Johnson testified that his

low back problems began in February of 2008, and that he had

never had any back problems prior to that time, I note that

the medical record indicates that a Tommie Lee Johnson was

in fact seen in the Baptist Health emergency room in North

Little Rock slightly over a year earlier in November of 2006

complaining of sharp low back pain radiating down into his

right buttocks.  (R. Exh. 1 p. 1)  Although Mr. Johnson
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testified that this medical visit never occurred, I note

that the date of birth listed for the patient treated on

November 16, 2006, is identical to Mr. Johnson’s date of

birth listed in Dr. Hudson’s reports. (Compare R. Exh. 1 p.

1 tp C. Exh. 1 p. 19) I also note that Mr. Johnson had not

yet gone to work for Tennessee Pride on November 16, 2006.

Similarly, whereas Mr. Johnson now maintains that his

back problems began in February of 2008, I note that Mr.

Johnson was seen back in the emergency room at Baptist

Health in North Little Rock on March 14, 2008, “with several

complaints,” and noticeably absent from those complaints was

any mention of any low back problems.  (R. Exh. 1 p. 4) 

Also contrary to Mr. Johnson’s account of events, the report

from Protho Medical Clinic dated April 4, 2008, where Dr.

Pledger referred Mr. Johnson to Dr. Umriah [Umerah], makes

no mention of any alleged work related injury and appears to

indicate that Mr. Johnson has a positive history of low back

pain for one year.  (R. Exh. 1 p. 7)  An MRI report dated

April 11, 2008, states in part, “No history of recent

trauma.”  (R. Exh. 1 p. 9) By contrast, Dr. Hudson’s May 23,

2008, report identifies Mr. Johnson’s date of injury as

April 7, 2008, i.e., three days after Mr. Johnson presented

to Protho Medical Clinic and gave a history of back pain for

one year.  (C. Exh. 1 p. 7)

Contrary to Mr. Johnson’s testimony that he told Rodney

Thomas and Allen Chandler about back problems several times
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beginning in February of 2008, Mr. Chandler testified that

Mr. Chandler did not observe Mr. Johnson having physical

problems and that Mr. Chandler did not recall any

conversations where Mr. Johnson discussed back problems. 

(T. 54)  Likewise, whereas Mr. Johnson testified that he was

calling work to leave messages and speaking to his

supervisor on the supervisor’s cell phone about being off

work when his vacation ended in June of 2008, Johnny Tipton,

the safety manager testified that sick employees should call

their supervisors, and if someone calls in, the call would

be routed to Mr. Tipton.  (T. 41)  Mr. Tipton testified that

he did not receive any messages and he did not receive the

off-work slip which Mr. Johnson and Ms. Walker both

testified that Ms. Walker took to the company.  (T. 41 - 42) 

Connie Mance, the human resources administrator, testified

that she did not receive any calls from Mr. Johnson about

his being on medical leave when his vacation ended.  (T. 51) 

Finally, whereas Mr. Johnson filed a claim for

temporary disability benefits between June 25, 2008 and

August 4, 2008, for the condition of his back, I

respectfully point out that Dr. Pledger’s off work note

dated June 19, 2008, appears to place Mr. Johnson in off

work status for treatment by Dr. Rice, who provided

treatment for psychosis, and not treatment for Mr. Johnson’s

back.  (R. Exh. 1 p. 30)  As far as this examiner can

determine, no physician placed Mr. Johnson in off work
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status for his back for any period between June 25, 2008,

and August 4, 2008.

In summary, in light of the numerous inconsistencies

between the claimant’s testimony and the information

contained in his medical reports and provided by his co-

workers at the hearing, Mr. Johnson has failed to establish

by a preponderance of the credible evidence that the back

problems which caused him to seek medical treatment

beginning on or about April 4, 2008, were caused by any type

of back injury sustained at Odom's Tennessee Pride Sausage

in February of 2008.            

Because I find that Mr. Johnson failed to establish

that he sustained a compensable injury, I find moot the

issues of notice and offsets for treatment paid by other

insurance.  Because I find that Mr. Johnson failed to

establish that he sustained a compensable injury, his claim

for medical treatment and temporary disability benefits must

also be denied.    

FINDINGS OF FACT AND CONCLUSIONS OF LAW

1. The employer-employee relationship existed from
approximately June 18, 2007, to approximately
June 18, 2008.

2. The claimant had an average weekly wage of $715.55
and TTD/PPD rates of $477/$358, respectively.

3. The hearing conducted on January 11, 2010, was in
regard to an alleged work related back injury
sustained in February of 2008.

4. The claimant has failed to establish by a
preponderance of the credible evidence that he
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sustained a back injury arising out of his
employment at Odom's Tennessee Pride Sausage in
February of 2008.

ORDER

For the reasons discussed herein, this claim must be,

and hereby is, respectfully denied.

IT IS SO ORDERED.

__________________________
MARK CHURCHWELL
Administrative Law Judge


