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Claimant pro se.

Respondent #1 represented by the HONORABLE GUY ALTON WADE, Attorney at Law, Little
Rock, Arkansas.

Respondent #2 represented by the HONORABLE DAVID L. PAKE, Attorney at Law, Little
Rock, Arkansas.

STATEMENT OF THE CASE

A hearing was conducted in the above styled claim to determine the claimant’s

entitlement to additional workers’ compensation benefits.  On March 1, 2010, a pre-hearing

conference was conducted in this claim, from which a Pre-hearing Order of the same date was

filed.  The Pre-hearing Order reflects stipulations entered by the parties, the issues to be

addressed during the course of the hearing, and the parties’ contentions relative to the afore.  The

Pre-hearing Order is herein designated a part of the record as Commission Exhibit #1.  In
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addition to the contentions set forth in the pre-hearing filings, respondents also raise a statute of

limitation defense to the present claim. 

The testimony of Sarah Johnson - the claimant, Sherie Luckett, and Ricky Nicks, coupled

with medical reports and other documents comprise the record in this claim.  Respondent #2,

Second Injury Fund, waived its appearance and participation in the hearing in light of the issues

to be addressed during same.

DISCUSSION

Sarah Johnson, the claimant, with a date of birth of September 27, 1960, has a high

school education with twenty-three (23) hours of college education.  The claimant, who is left

hand dominate, commenced her employment with respondent #1 in 1999 as a bus driver.   

The claimant acknowledged that pursuant to her contract with the Earle School District

she received $313.70, every two (2) weeks.  Additionally, claimant said she was paid $50.00, per

day by respondent for an additional job task:

I transferred students back and forth to another campus, our 
Dunbar campus.  We have two campuses.  We had the high school
campus and a Dunbar campus, and I transferred them back and forth
to that campus, to another place. (T. 13).

The claimant testified that she was paid by check from the school district for the above.  There is

not a dispute regarding the compensable nature of the claimant’s October 6, 2006, accident.  In

describing the specifics of the October 6, 2006, accident, the claimant testified:

Yes, sir.  What happened, I was - - I left the high school, was
transferring the kids to another campus, that was our Dunbar campus
on Lee Street on 149 South, and there was some cars coming so I was
standing still on the bus waiting for the turn.

And then, all of a sudden, the van had came behind us real 
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fast and he just bumped into us. (T. 65).

The claimant was wearing a seat belt at the time of the accident.  The seat belt restrained from

the right to left - - over the claimant’s left shoulder.  The claimant explained that in being

transported from the accident scene to the emergency room of Crittenden Memorial Hospital by

ambulance she was placed on a board and a collar on her neck.  

The testimony of the claimant reflects that in 2003 she sustained a work-related injury on

the school bus which required medical treatment.  The claimant explained that she suffered

injuries to her low back and left shoulder when she slipped and fell on the school bus.  Claimant

maintains that the 2003 injury was filed as a workers’ compensation claim; that she was not off

from work for a long period of time; and that School District paid for some of the medical

treatment associated with the 2003, accident.  The testimony of the claimant reflects that she

received periodic treatment in connection with her 2003 low back and left shoulder injuries;

however by 2005 she stopped getting regular treatment in connection with the 2003 injuries.  

Claimant asserts that the only time she went to the doctor was when directed to return in follow-

up. (T. 15).

Regarding the October 6, 2006, accident, the testimony of the claimant reflects that the

same occurred at approximately 1:17 p.m.  The evidence reflects that a vehicle struck the back of

the school bus that the claimant was operating resulting in the death of the operator of the other

vehicle.  There were students on the bus at the time of the accident, some of whom sustained

injuries.  The claimant testified that she sustained injuries to both shoulders and her neck in the

October 6, 2006, accident:

Well, on this one right here, just pain went all down my 
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- - all down my back.

Down my body, just went down. (T. 16).

The claimant was transported via ambulance to the emergency room of  Crittenden

Memorial Hospital and later admitted for one (1) day.  The testimony of the claimant reflects that

following her discharge she followed up with her family physician, Dr. Burks, for medical

treatment in connection with the injuries growing out of the accident.  Further, claimant testified

that she remained off work from the date of the accident until April 2007.  Claimant maintains

that she notified her supervisor, as well as other supervisory personnel of respondent, that she

was going to be off work due to the injuries she sustained in the October 6, 2006, motor vehicle

accident.  

Claimant testified that she did not receive temporary total disability benefits during the

period that she was off work, from October 2006 to  April 2007.  Claimant maintains that she

inquired about the workers’ compensation indemnity benefits:

Yes, sir.  I had went to the secretary of the school [Mary 
Harmon] and asked them why they didn’t file workmen’s comp 
and she said it wasn’t her responsibility.(T. 18).

The claimant identified Vaughn Sanders as her supervisor.  Claimant testified that when she

asked Mr. Sanders about the workers’ compensation claim in connection with the October 6,

2006, accident she was directed to check with the Earle High School secretary, Ms. Harmon.  

In describing the injuries she sustained in the October 6, 2006, accident which prevented

her from working until April 2007, the testimony of the claimant reflects:

My shoulder and my neck and like my hand was swelling, 
my feet was swelling, and then my hands, there was a knot that 
came up on my hand but it went down.  I can’t grip nothing. (T. 19).
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The claimant testified that her medical treatment under the care of Dr. Burks included diagnostic

test [an MRI and CAT scan] and slips directing her to remain off work, which she provided to

supervisory school officials.  Claimant testified that Dr. Burks also referred her to Dr. South, a

neurologist, in connection with her injuries.  Claimant acknowledged that she had been seen by

Dr. South in the past.  Claimant asserts that when she returned to Dr. South pursuant to the

referral of Dr. Burks she informed him of the October 6, 2006, bus accident, as well as the

complaints which she attributed to the accident.  

Claimant maintains that Dr. South performed several diagnostic studies. (T. 21). 

Claimant testified that she was seen by Dr. South on two (2) occasions before being referred by

him to Dr. Gera, a Jonesboro pain management specialist.  The testimony of the claimant reflects

that she remained under the care of Dr. Gera until April 2007.  Claimant testified that her

medical treatment under the care of Dr. Gera consisted of injections and pain blocks.  Claimant’s

testimony reflects that the treatment of Dr. Gera helped alleviate some of her symptoms

attributable to the October 6, 2006, accident.  Claimant testified that she was provided a release

to return to work slip by Dr. Gera in April 2007, which she provided to Earle School District

personnel. Claimant testified that in April 2007, she returned to her pre-injury bus route.  

The testimony of the claimant reflects that she received the medical bills from Crittenden

Memorial Hospital in connection with her October 6, 2006, emergency room visit.  Claimant

maintains that to her knowledge the afore bills were not paid by the School District.  The

claimant testified that she furnished the hospital bills to School District.  

The testimony of the claimant reflects that she also received bills in connection with the

medical treatment she received under the care of Dr. Burks, Dr. South, and Dr. Gera relative to
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the October 6, 2006, injuries.  Claimant testified that she paid some of the afore bills and that she

filed some of the bills with her health insurance provider, Blue Cross/Blue Shield.

The claimant returned to work as a school bus driver for respondent in April 2007, and

continued working until March 2008.  The testimony of the claimant reflects that during the afore

time period she performed her regular bus driving job duties, as well as the additional duties of

transporting students to the campuses.  The claimant noted that as she performed the afore duties

she experienced mild pain for which she took prescription medicine as needed.  The testimony of

the claimant reflects that her medicine was prescribed by Dr. Burks and Dr. Gera.  

The claimant testified that she took off work in March 2008, because she had to have

surgery on her left shoulder.  Regarding the need for the afore surgery, claimant testified:

Yes, sir, after I had that accident, it started hurting, my 
shoulder was just constantly hurting all the time. (T. 25).

The claimant testified that at the time of her March 2008, need for surgery she was treating with

Dr. Everson.  Claimant explained that Dr. Everson was the primary care physician on her

husband’s insurance plan.  The claimant filed the cost of her March 2008 treatment on her

husband’s insurance.  Claimant testified that she was referred by Dr. Everson to Dr. Simard.

Claimant maintains that she informed the Earle School District that she was taking off

work in March 2008, to have surgery on her left shoulder.  Specifically, claimant testified that

she informed her supervisor, Mr. Sanders, of the afore, and that the March 2008, surgery was in

connection with her injury growing out of the October 6, 2006, accident. (T. 27).

Dr. Simard is a Memphis orthopedic surgeon.  The testimony of the claimant reflects that

she was off work as a result of the left shoulder surgery from March 17, 2008, until August 2008,
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during which time she did not receive any temporary total disability benefits.  The claimant

testified that she was released by Dr. Simard to return to work in August 2008, at which time she

reported for work, however, none was available.  

The claimant acknowledged that she has been represented by several attorneys since the

October 6, 2006, accident.  The testimony in the record reflects that on February 19, 2007, while

represented by Attorney Jason Lewellen a Form AR-C was filed with the Arkansas Workers’

Compensation Commission on behalf of the claimant.  During the period of time that she was

represented by Mr Lewellen the claimant did not receive workers’ compensation indemnity

benefits.  The testimony of the claimant reflects that some of the medical bills incurred  in

connection with the treatment of her injuries were paid by the insurance company of the driver of

the other vehicle in the accident. 

The claimant later contacted a Little Rock attorney, Kenneth Olsen, who also filed a Form

AR-C on behalf of the claimant with the Arkansas Workers’ Compensation Commission in

March 2009.  The testimony of the claimant reflects that she was unaware that the School District

had accepted her October 6, 2006, claim as a “medical only” claim.  With the filing of the Form

AR-C by Attorney Olsen there was confusion as to the claimant’s representation.  The evidence

in the record reflects that when  Mr. Lewellen left the Rees Law Firm,  representation of the

claimant’s workers’ compensation claim was taken on by Mr. Matthew Lunde of the Rees Law

Firm.  Subsequently, Mr. Lunde relayed the he was no longer representing the claimant and

returned her file in 2009.  On July 27, 2009, the Full Commission entered an Order allowing the

withdrawal of Mr. Lunde as attorney of record for the claimant.  

During cross-examination, claimant acknowledged her signature on the signed April 28,
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2006, contract with the Earle School District covering a nine (9) month period commencing

August 18, 2006, which was in effect at the time of the October 6, 2006, accident.

The testimony of the claimant reflects that she has twenty-three (23) hours of college

hours in accounting and business which include the online courses she took in 2007/2008.   The

claimant has also taken some online computer courses and studies regarding secretarial skills for

which she received a certificate.  Claimant began a course of study in cosmetology school,

however dropped out because of the October 6, 2006, accident.  Claimant has a CDL with an s-

designation indicative of a school bus driver.  

The claimant’s work history reflects that she worked for a Dollar Store as a cashier for a

number of years.  Later, claimant moved to another Dollar Store where she was a manager for

approximately four (4) years.  In her capacity as store manager claimant had job responsibilities

of hiring employees, and  maintaining the store, which included keeping the books, doing payroll

and inventory.  After leaving the Dollar Store claimant opened a restaurant - the Main Street Café

- and operated it, along with her husband, for thirteen (13) years.  In 1999, the claimant began

driving the school bus for the Earle School District after leaving the restaurant.  

The claimant suffered a slip and fall, injuring her left shoulder and low back, in 2003

when entering her bus early one morning in preparation of commencing her bus route. Claimant

received medical treatment and underwent a number of diagnostic tests on her left shoulder and

back in connection with the 2003 accidental slip and fall.  The claimant was seen by her family

physician, Dr. Burks, as well as by Dr. South regarding her back.  Claimant ultimately underwent

surgery on her left shoulder under the care of Dr. Cooper in September 2005.  The claimant

followed up with Dr. Burks and Dr. South for any back problems.  
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Claimant acknowledged that during her deposition she testified that after her September

2005, left shoulder surgery she returned to work, and was not having any problems.  Additionally

claimant testified that she did not remember having any more treatment for her left shoulder or

back.  

The claimant acknowledged signing a Form N in connection with the October 6, 2006,

injury on March 16, 2007, which list the neck and back as the body parts injured in the accident.

During her deposition the claimant relayed that the low back pain that she was experiencing from

the October 6, 2006, accident was “in kind of the same location” as that from the 2003 accident.  

The claimant testified that she was returned to work by Dr. Burk following the October 6,

2006, accident in either January or February 2007, and performed her regular job.  During her

deposition claimant testified that she was off work for three (3) to four (4) months following the

October 6, 2006, accident.  At another juncture during the deposition claimant testified that she

could not remember how long she was off work. On further direct examination, the claimant

provided testimony regarding when she first noticed any symptoms in her left shoulder that she

attributed to the October 6, 2006, accident:

When I noticed, it wasn’t about like a - - I’d say about a 
month later, like I say, all of a sudden, my shoulder had started
hurting and then it was constantly started hurting, it was hurting,
hurting.  Then, I went to the doctor and he looked at it then, and 
like I said - - (T. 66).

The claimant maintains that she first returned to work following the October 6, 2006, accident on

April 17, 2007, and, as a consequence, the afore comprises one of the periods for which she seeks

temporary total disability benefits.  

Claimant asserts that she has off-work slips from her treating physicians taking her off
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work during the pertinent time period.  The testimony of the claimant reflects that she worked her

regular job duties in the employment of respondent from the time she returned to work in early

2007 until her March 2008, left shoulder surgery by Dr. Simard.

Claimant acknowledged that she did not indicate on the March 16, 2007, Form N that she

had any kind of shoulder pain or problem as a result of the October 6, 2006, accident.  Claimant

maintains that she completed two (2) forms.  The claimant did not recall if she complained of her

shoulder hurting at the time she was seen in the emergency room of Crittenden Memorial

Hospital on the day of the accident.  A review of the October 6, 2006, emergency physician’s

record indicates pain in the claimant’s head and neck.  

The claimant was allowed to return to work when she was released by Dr. Simard from

her left shoulder surgery, and was planning on returning to respondent as a bus driver; however

when she returned there was not a bus driver’s job available at that time.  The claimant has not

looked for any other jobs. 

Claimant acknowledged that there has not been a recommendation for surgery on her

neck or low back by any physician that she has seen.  Further, the claimant testified during her

deposition that her left shoulder pain started when she woke up and her arm started hurting. 

Claimant maintains that the afore occurred following the October 6, 2006, accident.  Claimant

maintains that she did include information about her shoulder complaint on the “other form” she

completed.  The testimony of the claimant reflects that a Form AR-C was completed on March

13, 2009, by an attorney on her behalf, which included the complaint regarding her shoulder pain. 

Claimant asserts that her onset of shoulder pain occurred between the March 16, 2007, Form N

and the March 13, 2009, Form AR-C. (T. 46).
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The claimant had an MRI on both shoulders and her low back after the 2003 injury. 

Claimant does not remember or recall any kind of low back problem or abnormal reading on the

MRI.  Claimant also had some nerve test performed following the 2003 injury.  The June 28,

2005, studies of Dr. South indicate that the nerve test was abnormal.  Specifically, the June 28,

2005, report reflects, “abnormal nerve conduction studies of both lower extremities”, which was

consistent with sciatica, however a S1 root compression could not be ruled out.  

Claimant acknowledged that she treated consistently with Dr. South for a period of time

after the 2003 injury.  While the claimant could not recall any event in April 2004 that caused her

back pain to start again, she concedes that she complained of left shoulder pain and neck pain in

2004.

In addition to the nerve conduction study that Dr. South ordered, the claimant also had a

myelogram, and CT scan of her low back.  The medical records reflects that Dr. South discussed

with the claimant the presence of bulging disks at the L4-5 level and the L5-S1 level in August

2004.  Claimant acknowledged that she had some tests done on her neck as well in September

2005.  The medical records reflect that the CT scan disclosed chronic degenerative changes at

C6-7 and C7-T1.  

While the claimant earlier testified that she did not see anybody after 2005, in connection

with  neck, back or shoulder pain, a April 27, 2006, chart note reflects a visit by the claimant to

Dr. South regarding back pain. (RX. #1, p. 18).  Claimant maintains that her continued visits to

Dr. South were for checkups.  The claimant underwent another nerve conduction study on April

27, 2006, which disclosed the same results as the 2005 studies.  The claimant was again seen by

Dr. South on May 26, 2006, and July 19, 2006, regarding her back pain.  The record reflects that
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the claimant was provided Cymbalta during the May 2006, visit and Oxycontin during the July

2006, visit.  

While the emergency room report of the claimant’s October 6, 2006, visit to Crittenden

Memorial Hospital does not reflect entries of complaints regarding the claimant’s shoulder, low

back or legs, claimant maintains that she nevertheless reported the complaints in addition to her

head and neck.  The claimant was seen by Dr. Gera and Dr. South following the October 6, 2006,

bus accident.  Claimant concedes that her first visit to Dr. South following the bus accident was

October 17, 2006.  The October 17, 2006, office note of Dr. South described the visit as a follow-

up to the prior July 2006 visit.  The claimant maintains that she did report the October 6, 2006,

bus accident to Dr. South’s office personnel at the time of the afore visit.  Claimant concedes that

there is no mention of the accident in the October 17, 2006, office note of Dr. South.  

The claimant also saw Dr. Gera on the same date as the visit to Dr. South, October 17,

2006.  The office note of Dr. Gera reflects a three-year history of back pain by the claimant, but

no reference to the October 6, 2006, bus accident or complaint of shoulder pain.  Claimant

maintains that she told both physicians, Drs. South and Gera, about the October 6, 2006, bus

accident.  The claimant asserts that while she did have mild back pain before the October 6,

2006, bus accident it did not prevent her from working.  

The evidence reflects that respondent paid the claimant’s October 6, 2006, Crittenden

Memorial Hospital bills incurred in connection with the bus accident.  The payment register of

respondent also reflects the payment of medical bills to the Tyler Emergency Room Physicians,

which are the doctors at Crittenden Memorial Hospital, regarding the October 6, 2006,

emergency room visit of the claimant.  The claimant did not go to any other hospital for medical
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treatment in connection with the October 6, 2006, accident.  The claimant’s primary care

physician, Dr. Burks, was located at the Wynne Medical Clinic.  The payment register reflects

payments to that facility from October 18, 2006, through March 5, 2007.  Claimant testified that

she turned in any bills incurred relative to the October 6, 2006, accident which remained unpaid

by respondent to her husband’s health insurance carrier.  

The claimant acknowledged that at one time she was represented by Mr. Lewellen

relative to the October 6, 2006, workers’ compensation claim.  Claimant concedes that to her

knowledge Mr. Lewellen never requested a hearing in the claim.  Claimant never received any

temporary total disability benefits.  Claimant acknowledged that she was still being represented

by Mr. Lewellen until an order was entered by the Commission on July 17, 2009, allowing him to

leave as her attorney.  Accordingly, when Mr. Olsen filed the Form AR-C on March 13, 2009, on

her behalf claimant already had an attorney “according to the Commission”.  The testimony of

the claimant reflects that following the entry of the July 17, 2009, Order allowing the withdrawal

of Mr. Lewellen as attorney of record she returned to Mr. Olsen and requested his representation

regarding the October 6, 2006, workers’ compensation claim, however he declined to do so. 

Thereafter the claimant’s  next contact with the Commission regarding her claim was an August

12, 2009, “To Whom It May Concern” letter, which reflects a filed date stamp of August 17,

2009, requesting a hearing. 

Sherie Johnson Luckett, the daughter of the claimant, presented testimony regarding her

observations of the claimant before and after the October 6, 2006, accident.  Ms. Luckett last

lived at the residence of her parent in 1999.  Ms. Luckett testified that she took her mother, the

claimant, to some of her doctor’s visits in connection with the 2003 injury that the claimant
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sustained.  Ms. Luckettt confirmed that the claimant’s complaints relative to her left shoulder and

back  growing out of the 2003 injury.  

The testimony of Ms. Luckett reflects that once the claimant returned to work following

the 2003 injury, she was able to perform her usual job.  Ms. Luckett testified that she was aware

that the claimant was off work for a period of time following the October 6, 2006, accident,

however regarding the point in time that the claimant returned to work  Ms. Luckett offered:

I know it was a while.  It took her a while to go back to 
work after that.  I don’t remember the exact dates, but I know it 
took her, you know, quite a while to go back.

Because she had to go back and forth to the doctor and 
then the doctor, he didn’t release her to go back to work because,
you know, when she went back or whatever, he - - he still didn’t
release her to go back to work. (T. 73).

The testimony of Ms. Luckett reflects that she took the claimant to the majority of her doctor’s

appointments.  Ms. Luckett confirmed that the claimant remained off work following the October

2006, accident until April 2007.  The testimony of Ms. Luckett reflects regarding the claimant’s

physical complaints attributable to the October 6, 2006, accident during the afore period:

She was complaining about, well, actually, I saw it myself
because like if she rides in the car too long, her feet would swell, her
legs would swell, and her back would get, you know, like stiff and, 
you know, just aches and pains, and then they would prescribe her 
pills or whatever, and then she would take them and it still wouldn’t,
you know, really do her any good.  She was in constant pain, you 
know, you’d have to help her up, help her down, you know, and if she
stand up too long, and her feet swell, I would have to like massage
her feet to, you know, get the feeling back in them.  And her arms,
she couldn’t reach, you know, reach over and do like basically - - 
because she was an active person, liked to do stuff, you know, stay
doing something.  (T. 74).

Following the claimant’s return to work in April 2007, the testimony of Ms. Luckett reflects 
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regarding any doctor’s appointments that the claimant may have had prior to March 2008:

I’m quite sure she went to the doctor because she - - you know,
they constantly had her coming back, evaluating her.  (T. 74).

Ms. Luckett concedes that she has no specific recollection of taking the claimant to her doctor’s

appointment during the April 2007 through March 2008 time period. (T. 75).  The testimony of

Ms. Luckett reflects that while she was aware of the claimant’s March 17, 2008, left shoulder

surgery, she has no knowledge of the claimant having any other accident subsequent to the

October 6, 2006, accident.

During cross-examination, the testimony of Ms. Luckett reflects that she took the

claimant to medical appointments with Dr. South and Dr. Gera in Jonesboro.  Inclusive in the

afore were appointments with Dr. South in 2005, when tests were conducted on the claimant’s

neck and back..  Ms. Luckett took the claimant to the April 2006 and May 2006 appointments

with Dr. South.  The testimony of Ms. Luckett reflects that pain pills, to include Oxycontin, were

prescribed for the claimant prior to the October 2006, accident.  

Ricky Nicks testified that he has held the position of acting Superintendent of the Earle

School District since February 2010.  Prior to the afore Mr. Nicks had served as a high school

principal in the Earle School District since 1989.  Mr. Nicks testified  that he has known the

claimant all his life.

The testimony of Mr. Nicks reflects that he is aware that the claimant was employed by

the school district as a bus driver.  Mr. Nicks further testified that in his capacity as the high

school principal he had some supervisory authority of the clamant as a bus driver, explaining:

She was driving for the District as a whole, which means
she ran bus routes in the morning and in the afternoon, and she



16

carried all grade levels to school, including the high school students
in which I supervised from a disciplinary standpoint as far as 
transportation goes.  She also transported student from campus to
campus.  We had a program on the south end of town where students
had to be transported between classes because the teacher in the 
building was on that end and she did transport those students. (T. 81).

Regarding his knowledge of any injury suffered by the claimant while working for the

School District prior to the October 6, 2006, accident, the testimony of Mr. Nicks reflects:

I guess - - I’m not real sure, you know.  I’m aware that she 
had some surgery prior to that and I’m not real sure what the cause
was. (T. 81).

With respect to any knowledge or information of any injury suffered by the clamant in the

October 6, 2006, accident, Mr. Nicks testified:

I do not.  Not in my position, no.  I’m sure it’s probably on
file at the District somewhere. (T. 82).

Mr. Nicks went to the scene of the October 6, 2006, accident.   Regarding his observations of the 

afore, Mr. Nicks testified:

Well, I observed that the school bus was still parked in the
highway basically and the van still, you know, in contact with the
bus.  There were some students still on the bus and I believe, Ms. 
Johnson, you were still on the bus in the seat.  Some of the students
had injuries.  None seemed to be really severe, but we were very 
cautious and Ms. Johnson was somewhat dazed but still in the driver’s
seat on the bus. (T. 83).

Mr. Nicks testified regarding the existence of a file reflecting notice of the claimant’s claim for

workers’ compensation benefits with the School District:

I’m certain it’s on file.  That’s a file that I hadn’t reviewed
in my capacity, but I’m certain it’s there. (T. 83).

Having not reviewed the claimant’s file, Mr. Nicks concedes that he is unaware of the contents of
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the file, to include the presence of any off-work slips.  Mr. Nicks added:

I’m - - like I said that it probably is, but to know with 
certainty, I don’t know. (T. 84).

The medical in the record discloses that the claimant received medical treatment and

underwent numerous diagnostic studies relative to complaints of low back pain, lower extremity

weakness, numbness and tingling attributable to residuals of the 2003 slip and fall on her school

bus.  The medical records reflect that the claimant underwent a lumbar MRI which disclosed a

small diffuse bulge at L5-Sl;  a CT myelogram of the lumbar spine which disclosed mild diffuse

disc bulge at L4-L5 and moderate diffused disc bulge at L5-S1; and a nerve conduction study

relative to her low back and leg complaints.  The medical records further reflect that claimant

underwent a CT of cervical spine with contrast in conjunction with her complaint of neck pain. 

The August 24, 2005, studies of the afore disclosed chronic degenerative changes at C6-C7 and

C7-T1.

The claimant acknowledged receiving medical treatment under the care of her family

physician, Dr. Burks, and, pursuant to a referral from same, under the care of Dr. Ron South, a

Jonesboro neurologist.  A September 21, 2005, clinic note of Dr. South relative to a visit by the

claimant of the same date reflects, in pertinent part:

Chief Complaint: Back pain
History of Present Illness: The patient returns to clinic today for 
a subsequent visit.  During the last visit the patient had complained 
of left shoulder pain.  The patient was referred to orthopedics.  NCS 
of the left upper extremity was ordered.  A CT of the cervical spine
and CT myelogram was ordered as well.

The NCS of the left upper extremity was reported as abnormal.  This
revealed moderate left carpal tunnel syndrome.  Sensory velocities 
are decreased.  Given her age this is suggestive of a neuropathy.  The
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CT Myelogram revealed mild diffuse disc bulge at L4-L5 and moderate
diffuse disc bulge at L5-S1 as described above.  The MRI of the chest
was reported as normal left upper chest and brachial plexus. .      .    .
The cervical CT scan revealed chronic degenerative changes at C6-C7
and C7-T1.  This includes some foraminal stenosis on the left at C7-T1.
Other findings as described above.  Only small lateral disk protrusion 
is seen in the foramen on the left side at that level, but all the findings
appear chronic.

The patient reports the low back pain has improved some.  She reports
the severity has improved.  She states, “It’s better but it still be hurting”.
The patient reports the neck pain is about the same.  She continues to
have pain under the left axilla and left shoulder.  She reports the numb-
ness to the left hand is unchanged.  The patient reports the numbness 
has not improved since her CTS release.  The patient reports she had 
surgery by Dr. Cooper Sept. 12.  The patient denies any new problems 
or symptom.

MRI of LS-spine 5/10/2005 Cross Ridge Community Hospital
Conclusion: Small diffuse bulge at L5-S1 level slightly narrowing
the left neuro foramen.  The S1 nerve roots are intact. (RX.#1, p. 16).

Following the September 21, 2005, visit to Dr. South, the medical reflects that the claimant was

next seen on April 27, 2006, with worsening back pain.  The claimant underwent another Nerve

Conduction Study in connection with her low back and lower extremity complaints, and the same

disclosed an abnormal results for both extremities.  During a return visit of May 26, 2006, to Dr.

South the claimant was prescribed Cymbalta and directed to return to the clinic in eight (8)

weeks. (RX. #1, p. 18-24). 

The claimant returned to Dr. South on July 19, 2006, in follow-up to her low back pain. 

The claimant was prescribed Oxycontin, in addition to the Cymbalta, along with physical

therapy.  The claimant was directed to return to the clinic in three (3) months. (RX. #1, p. 25-27). 

On July 20, 2006, the claimant underwent a physical therapy evaluation at Crittenden Memorial

Hospital.



19

On October 6, 2006, the claimant was seen at the emergency room of Crittenden

Memorial Hospital for treatment of injuries sustained in work-related motor vehicle accident.

The Emergency Physician Record of the claimant’s October 6, 2006, visit reflects that the history

of the injury was obtained from the claimant and “paramedic”.  The report further indicates the

presence of pain in the claimant’s head and neck; that a collar was in place on the claimant’s

neck and that a backboard. was in use  The report reflects an indication of muscle spasm,

decrease range of motion and pain with movement of the claimant’s neck.  A diagram on the

report also has indications regarding reflexes . (RX. #1, p. 30).  The emergency room report

reflects a clinical impression of the claimant’s injury as a “strain neck”.  At the time of her

discharge from the emergency room on October 6, 2006, the record reflects that the claimant was

provided Flexeril.(RX. #1, p. 30-34).  The After Care Instructions to the claimant at the time of

her October 6, 2006, discharge from Crittenden Memorial Hospital emergency room reflected

that she should schedule an appointment with Dr. Burks if she had further problems or no

improvement from her diagnosed “neck strain”.   Further, the afore document reflects that the

claimant was to remain off work for two (2) days. (CX. #1, p. 135).

On October 10, 2006, the claimant was seen at the Wynne Medical Clinic by Dr. Willard

Burks, her family physician.  The October 10, 2006, clinic note of the Wynne Medical Clinic

reflects under the entry HPI “MVA 10-6-06".  The clinic note also reflects a diagnosis of cervical

sprain and lumbar sprain.  The note reflects prescriptions for Flexeril and Naprosyn and

directions to remain off duty until 10/18/06. (RX. #1, p. 35). 

The medical reflects that the claimant was seen by Dr. South on October 17, 2006, in

accordance with the prior July 19, 2006, visit.  After reciting the treatment measures
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recommended during the previous visit and the lack of improvement in the claimant’s back pain

complaints, Dr. South referred the claimant to Pain Management during the October 17, 2006,

visit.  The claimant was also provided a return appointment three (3) months. (RX #1, p. 36-37).

The October 17, 2006, initial consultation report of Dr. Sunil Gera of the Pain

Management Medical Clinic, recites a three (3) year history of back pain as a result of the

claimant having been hurt when she slipped and hit her back on the side rail while climbing on

her school bus.  The report further reflects, in pertinent part:

Since this incident she has been having pain.  Pain is sharp and 
aching in character, goes to the leg to the thigh, denies radiation
below the thigh.  Pain is constant.  Associated with numbness in
the left leg and foot, bilateral shoulder and bilateral hand and fingers.
Noticed weakness in the left lower extremity.  Bending head 
forward, body backward, walking, sitting, lifting heavy objects
increases the intensity of the pain.  Lying down gives her relief.
Had physical therapy without much relief.  Contacting an 
attorney for Worker’s Comp.  Denies any bladder of bowel 
incontinence associated with this pain.

*       *       *

ASSESSMENT:
1. Low back pain.
2. Lumbar disk bulge.
3. Degenerative joint disease of the spine.
4. Degenerative disk in lumbar area with facet arthropathy 

in the lumbar spine

PLAN:
1. Talked to the patient in detail, explained the etiology of 

the spinal model.  I think her pain is multifactorial in orgin,
one is discogenic with disk bulges.  She has history that she
could not move for two days after the injury.  The other 
cause is highly likely facetogenic, she might have injured
the facets during the injury.  Her pain increases with sitting,
standing, even slight attempt on extension was painful, 
without a radicular component, marked tenderness in the
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facets, history of injury, so this cannot be ruled out.  I will
first prioritize the disk bulges giving a trial of two lumbar 
epidural steroid injections.  If she improves then I will 
proceed in that direction.  Otherwise facets block will be 
considered.  

2. I do not think she is a candidate for narcotics.  I will start 
a low dose of muscle relaxant with Tramadol.  Patient agreed.

3. I will review her back after the two injections. (RX. #1, p.38-40).

On October 18, 2006, the claimant was again seen at the Wynne Medical Clinic by Dr.

Burks in follow-up on her neck and back “-MVA”. (RX #1, p. 42).  The record also reflects the

presence of an off-work slip generated by Dr. Burks relative to the claimant, directing her to

remain off work through October 23, 2006. (CX #2).    The claimant was also directed to remain

off work, pursuant to off-work slips issued by Dr. Burks at the Wynne Medical Clinic for the

periods February 5, 2007 through March 5, 2007; March 5, 2007 through April 5, 2007; April 5,

2007 until further notice; and April 12, 2007 through April 15, 2007. (CX. #2).  The April 12,

2007, Certificate to Return to Work, issued by Dr. Burks office on behalf of the claimant, while

releasing the claimant to return to work on April 16, 2007, reflects the following limitation, “no

driving the bus for 2 months”. (CX. #2).

The record also reflects the presence of off-work forms authored by Dr. Gera on behalf of

the claimant.  A November 7, 2006, Work Release Form reflects that the claimant was unable to

work effective November 8, 2006, through November 12, 2006. (RX. #1,p. 43).  Dr. Gera issued

an off-work form on behalf of the claimant for the period effective December 6, 2006 through

December 12, 2006. (CX. #2).  The record of a December 12, 2006, office visit of the claimant to

Dr. Gera reflects, in pertinent part:

Ms. Johnson has been followed in my clinic for her back pain
of multiple etiology.  She had an epidural injection for her disk
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bulges which did not give relief.  Subsequently had initial diagnostic
block for right L4-5, L5-S1 medial nerves.  Pain score of 8 went 
to 0 and for that day she did not hurt, the next day she began having
pain.  She went to work driving a bus and began hurting badly, I
had to take her off work until the 13th .  To day she is complaining 
of pain in the bilateral lumbar area more on the right than the left
side. (RX #1, p. 45).

A December 12, 2006, Light Duty Form of Pain Management Medical Clinic reflects that the

claimant was able to work from December 12, 2006 through January 23, 2007, with restrictions

of “no lifting more than 20 pounds, no bending & twisting at the same time, nor prolonged

standing or sitting for more than two hours”. (CX. #2. p.9).  A similar light duty release was

authored on January 23, 2007, for the period January 24, 2007 through February 20, 2007. (CX.

#2, p.10).  On January 31, 2007, Dr. Gera removed the claimant from work effective January 30,

2007 through February 4, 2007. (CX. #2, p.11).

The medical in the record reflects that the claimant was seen by Dr. Gera on February 20,

2007, and  the records relative to that office visit reflect, in pertinent part:

Ms. Johnson has been followed in my clinic for multiple pain 
problem.  Last visit had radiofrequency neurolysis of left-sided
L4-5, L5-S1 medial nerves.  She is very happy as most of her 
pain in her back is gone.  She has some pain with movements, 
she is no longer driving the truck which is also helping her.  

She has pain in her neck bilaterally much more on the right than 
the left side, goes to the shoulder and to the upper arm, denies
radiation to the fingers.  She notices her hands are swollen.

PHYSICAL EXAMINATION:

Local Neck Exam:
On inspection:   Normal.
On palpation: Marked spasm in bilateral trapezius, right
was very hard and painful.  Right sternocleidomastoid was
spasmodic.  Right-sided C3 downward paraspinal cervical 
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facets area was tender; moderated tenderness on the left side.
Range of motion:

Flexion: One finger from the chest, painful.
Extension: Restricted and painful bilaterally more on the 
right than the left side.
Lateral bending: Painful more on the right than the left side.

ASSESSMENT/PLAN:
1. Patient has degeneration in the lower cervical area with facet

arthropathy, there is history of being rear-ended during motor
vehicle accident which may have exacerbated her pain to some
extent.  Nevertheless, I will first rule out the facetogenic 
cause for the lower facets since pain is more in the trapezius 
and upper arm area.  Rational for procedure was explained in
detail on the spinal model.  Patient agreed.    

2. Depending on the results of the initial block we will do the 
confirmatory block than further modalities will be decided.
(RX. #1, p. 49).

The medical in the record reflects that in March 2007, the claimant was seen by three (3)

different physicians - - Dr. Burks, Dr. Gera, and Dr. South.  The March 5, 2007, clinic note from

the Wynne Medical Clinic by Dr. Burks reflects that the visit was in follow-up on neck and back 

complaints from the October 6, 2006, motor vehicle accident.   In addition to citing the results of

the claimant’s physical examination, and medications, the March 5, 2007, clinic also directed the

claimant to remain off work for one month. (RX. #1, p. 51). The claimant was seen in follow-up

by Dr. Gera on March 14, 2007, and the office note relative to the visit reflects, in pertinent part:

Ms. Johnson has been followed in my clinic for her multiple back
and neck pain problem.  Last visit she had initial diagnostic block 
for right C5-6, C6-7 medial nerves.  Pain score of 10 went to 0, then
next hours was 5, 3, 2, then again was 0 on the sixth hour.  Now pain
is approximately 8.  She is some better than previously but according
to her she still has severe pain.  She is off of work due to this pain as
she cannot drive with the severe pain in her neck.

PHYSICAL EXAMINATION:
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Local Neck Exam:
On inspection: Normal.
On palpation: Bilateral trapezius was tender and spasmodic.
Bilateral sternocleidomastoid was tender, moderately 
spasmodic.  Still marked tenderness on the right-side C3
downward paraspinal cervical facet, moderate tenderness on
the left side.  Very little midspinal tenderness.

*       *       *

ASSESSMENT/PLAN:
1. Discussed in detail the MRI of her neck.  Again made

her aware how the procedure is sone, showed her the 
pictures of her injection.  In my opinion she had a 
positive test.  She had some soreness with positioning 
while I was performing the procedure, so it is likely 
some of her initial pain was due to soreness from the 
needles.

2. Patient has radiological evidence of osteophytosis
with facet disease.  I will do the confirmatory block
to rule out false positive or placebo effect before 
making a decision for radiofrequency neurolysis. .   .
(RX #1, p. 52).

On March 22, 2007, the claimant was again seen by Dr. South at Neurology Associates of

Northeast Arkansas, and the office note of the visit reflects, in pertinent part:

History of Present Illness:   The patient returns to clinic today for 
a subsequent visit.  The patient was last seen in October.  During the
last visit she was referred to pain management since all medications
had thus far failed.  An appointment was made with Dr. Gera.

The patient reports the injections helped for a little while.  She states,
“It helps and then I have to start driving the bus again.  Then the 
pain comes back”.  The patient reports her back pain is unchanged
since her last visit.  The patient reports since the last visit she has
had neck pain.  This started after she was involved in a MVA in Oct.
2006.  The patient reports she was at work driving a school bus and
someone hit the rearend of the bus.  The patient also complains of 
swelling to her right leg and right hand.  The patient reports this 
started worse in the last few months.  The patient has been seen by
her PCP for this.  She was started on fluid pills.  The patient has
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“run out these”. 

*       *       *

Assessment
Status of Existing Problems:
NECK PAIN Unchanged - Ron South, M.D.

Comments: I don’t have anything else to offer her.  She needs to
see Dr. Gera on a routine basis for pain management.  She will
see Dr. Burks for the hand swelling. (RX #1, p. 55-56).

The claimant was seen in follow-up by Dr. Burks on April 5, 2007, on her neck and back 

complaints growing out of the October 6, 2006, MVA.  The clinic note also recites the presence 

of “headache and neck hurts. feet swollen”.   The clinic note further reflects that an MRI of the 

cervical spine was planned for April 9, 2007.  (RX. #1, p. 57).  The April 9, 2007, cervical MRI 

was performed at Cross Ridge Community Hospital.  The afore report concludes:

CONCLUSION: No large bulges in the cervical spine though there
is a bulge noted at the C7-T1 level and more bulges noted to a 
greater extent at the T2-3 level and smaller at the T1-2 and T3-4
levels.  I would recommend a formal evaluation with MRI on the
thoracic spine for further evaluation. (RX. #1, p. 59).

While the testimony of the claimant reflects that she returned to work and her job duties

as school bus driver for the School District, the medical in the record reflects she continued to

receive medical treatment.  Further, the medical records of the Wynne Medical Clinic reflect

entries attributing the claimant’s need for medical treatment to the October 6, 2006, motor

vehicle accident.  A May 7, 2007, clinic note of the Wynne Medical Clinic reflects that the

claimant was seen for back and neck pain as well as swollen feet.  The claimant was continuing

to take Flexeril and Naprosyn.  The afore clinic note also reflects that the claimant was

prescribed physical therapy to the cervical spine, three time per week for two weeks. (RX. #1, p.
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63-68).  A May 21, 2007, clinic note of the Wynne Medical Clinic regarding the claimant reflects

that the same was a follow up on “MVA work Comp”, as was as subsequent visit of June 26,

2007. (RX. #1, p. 69-70).

The evidence in the record reflects that the claimant completed a “Patient Information”

sheet on August 27, 2007, to receive treatment at Traylor Chiropractic Clinics.  The afore

document reflects that the claimant’s symptoms in her neck and back had their onset with the

October 6, 2006, motor vehicle accident. (CX. #1, p. 177-178).  The evidence reflects the

presence of records regarding the claimant’s chiropractic treatment under the care of Dr. William

M. Traylor, D.C., for the period August 27, 2007, through November 19, 2007. (CX #1, p.180-

238).  Based on the bill generated, it appears that the claimant’s final office visit to Dr. Traylor

was November 20, 2007. (CX. #1, p. 400).

There is evidence in the record to reflect that the claimant was seen by Dr. Jean Simard at

Specialty Orthopedics, in Memphis on December 19, 2007, as reflected on a Patient Information

document.  The afore further reflects that Blue Cross of Tennessee was listed as the carrier. 

Also, the document reflects the claimant’s next appointment as January 24, 2008, at 3:30 p.m.

(CX. #1, p. 407).  The record reflects the presence of a Patient Receipt evidencing the claimant

having received medical services at the Park Avenue facility of Specialty Orthopedics on January

24, 2008, and the payment of $520.00, for the services. (CX. #1, p. 408).   The evidence further

reflects the presence of a March 3, 2008, certificate from Specialty Orthopedics regarding the

claimant.  The afore reflects a diagnosis of “shoulder rotator cuff tear” relative to the claimant. 

The certificate further reflects, “Patient is scheduled for surgery on 3-18-08 & will be off work 8-

10 weeks afterward”. (CX #3).  The claimant testified that she was released to return to work by
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Dr. Simard in August 2008, however there was not a position available with the School District.

In terms of the claimant’s earnings during her employment with the School District

during the 2006, school year, respondent offers into evidence the Contract For Bus Driver which

was executed on April 28, 2006.  The afore reflects the payment of $313.70 every two weeks

covering twenty (20) installments.  (RX #3).  In addition to presenting credible testimony of

being paid $50.00 per day to transport students between campuses, claimant offered

corroborative evidence of same in the form of check stubs, statements of earnings and

deductions. (CX #5).  Additionally, the testimony of Mr. Nicks corroborates that of the claimant

regarding the transfer of students between campuses. During the course of her March 19, 2007,

recorded statement the claimant relayed that she earned $813.00 bi-weekly in the employment of

respondent. (CX. #1,p. 419).

The record reflects the presence of a photograph of the van involved in the October 6,

2006, fatal accident with the claimant’s school bus. (CX. #1, p. 1).  Additionally, contained in the

record is a copy of a newspaper article regarding the October 6, 2006, accident, which reflects, in

pertinent part:

Three Earle High School student have recovered from their 
minor injuries are back in class this week after the school bus carrying 
them was involved in a wreck last Friday.

One man was killed in the crash, and the three students and
their bus driver were injured after their school bus was struck 
from behind by another vehicle.  The driver of the bus has yet
to return to work after the wreck.

According to Earle police who worked the accident, the bus 
was transporting student from the high school to the Dunbar School
on Highway 149 in the city when the accident occurred at approximately
1:17 p.m. on Friday afternoon.

*       *       *
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Earle School District Superintendent Jack Crumbly said that
all three of the students were back at school by Tuesday and described
the accident as “lucky” for the students involved.

*       *       *

Crumbly said that the driver of the bus is still off of work, 
and will be returning to the doctor for a check-up on the injuries 
she sustained in the crash. (CX. #1, p. 2).

On March 19, 2007, Arlette Fennell, a claim specialist, obtained a recorded statement

from the claimant.  In addition to relaying the mechanics of the October 6, 2006, accident, the

claimant stated that her low back and neck were injured in the accident.  The recorded statement

further reflects that the claimant relayed that the October 6, 2006, accident was reported to her

supervisor, Vaughan Sanders.  Specifically, the recorded statement reflects that both Mr. Sanders

and Mr. Nicks, the principal, came to the accident site.  The recorded statement further reflects,

in pertinent part:

Who is paying for medical treatment?  Put on insurance.
So you have been paying co-pays?  Yes.
I asked the school and they said to file it on my insurance,
I talked to several people.  I did ask them to file it and I was
told that I had to file it, so I got the paperwork and started 
filing it.  (CX. #1, p. 421).

The payment register reflects that for services rendered to the claimant on October 6,

2006, in connection with the motor vehicle accident of the same date, to include EMT Medical

Transfers, Inc and Tyler Emergency Physicians, payment was not had until April 27, 2007 and

March 10, 2008, respectively.  Further, Diagnostic Imaging Associates, which provided services

to the claimant on October 6, 2006, and provided an invoice on the same date did not receive

payment until February 29, 2008.  Likewise, Wynne Medical Clinic which provided services to
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the claimant in connection with the October 6, 2006, accident on October 10, 2006 and October

18, 2006, did not receive payment until February 29, 2008. (RX. #4).  A Form AR-4, Report of

Compensation Paid/Suspension of Payments, completed by Claims Specialist Arlette Fennell on

July 16, 2008, reflects a grand total of $1,525.83, was expended by respondent in this claim. 

Comprising the afore were medical expenses, hospital expenses, and medicine/drugs.  The form

does not reflect the payment of any indemnity benefits to the claimant. (RX #2, p. 7).

The record reflects the presence of a From AR-C, Claim For Compensation, which was

signed by the claimant on February 15, 2007, and filed with the Commission on February 19,

2007, by the claimant’s former attorney, Jason Lewellen.  The afore document reflects that Blue

Cross Blue Shield had paid benefits in the claim.  The February 15, 2007, Form AR-C identified

the date of injury, location of the accident, and the nature of the injuries sustained in the accident.

(RX #2, p. 1).  

The record reflects the presence of a Form 1A-1, Workers’ Compensation - First Report

of Injury or Illness, regarding the claimant which was prepared on March 19, 2007, by claims

specialist Arlette Fennell.  The document reflects that the employer-Earle School District was

notified of the claimant’s injury on October 6, 2006, however the administrator was not notified

until February 22, 2007.  While the document recites the injuries to the claimant’s neck and back,

entries regarding the last work date and the date disability began are left blank.  (RX #2, p. 2).

The claimant completed a Form AR-N, Employee’s Notice of Injury, on March 16, 2007,

reflecting injuries to her back and neck from the October 6, 2006, accident.  Further, in

describing the cause of the injury, the document reflects,”I got hit from behind really hard cause

my back and my neck to jerk forward hard”. (RX.#2, p. 4).  The March 19,2007, Form AR-2,



30

Employer’s Intent to Accept or Controvert Claim, which was completed by Claim Specialist

Arlette Fennell reflects that claimant’s claim was designated “Medical - Only Claim (no

indemnity due)”. (RX #2, p. 5).

The record reflects  the presence of a Form AR-C, Claim For Compensation, which was

signed by the claimant on March 13, 2009, relative to the October 6, 2006, accident.  The

document reflects injuries to the shoulder, cervical spine, and lumbar spine as a result of the

motor vehicle accident.  Further, the claim form reflects that the same is a claim for “additional

temporary total”, “additional temporary partial disability” and “additional medical expenses”.

(RX #2, p. 8). 

 The March 13, 2009, Form AR-C was filed with the Commission by Attorney Kenneth

Olsen. In correspondence of March 16, 2009, the Clerk of the Commission relayed to Attorney

Olsen:

We are in receipt of your letter of March 13, 2009 wherein you 
advised that you have assumed the representation of the above
claimant.

However, our records indicate that the claimant is currently 
represented by Attorney Jason Lewallen.

Therefore, we are unable to change our records to reflect your 
name as attorney of record for the claimant at this time. (RX #2,p.9).

In correspondence of June 8, 2009, Attorney Matthew Lunde with the Reese Law Firm,

relayed to the Arkansas Workers’ Compensation Commission that the firm no longer represented

the claimant “regarding her potential Workers Compensation claim”.  The correspondence

further reflected that the claimant had been informed that the firm was closing her file and that

she was free to seek subsequent representation. (RX #2, p. 10).  In a June 30, 2009,
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correspondence to the Arkansas Workers’ Compensation Commission regarding the claimant’s

claim Attorney Jason Lewallen relayed:

The above referenced file was a matter I was handling on 
behalf of Rees Law Firm.  I am no longer associated with the Rees
Law Firm however that file stayed with the firm and now has been
reassigned to Mr. Matthew Lunde.  Mr. Lunde needs to be substituted
as attorney of records for Sarah Johnson on the above listed file.
Please instruct us as to any specific forms which need to be filed 
with your office.  (RX #2, p. 11)..

On July 27, 2009, the Full Commission entered an Order granting the Motion of Attorney 

Lewallen to withdraw as counsel in the claim. (RX #2, p. 12).  Finally, in correspondence of 

August 12, 2009, claimant requested a hearing in her claim so that she could be heard after 

opining that she “wasn’t treat fair”. (RX. #2, p. 13).

After a thorough consideration of all of the evidence in this record, to include the

testimony of the witnesses, review of medical and other documents, application of the

appropriate statutory provisions and applicable case law, I make the following:

FINDINGS

1. Arkansas Workers’ Compensation Commission has jurisdiction of this claim.

2. On October 6, 2006, and at all times pertinent the employment relationship 

existed between the claimant and respondent #1 during which time the claimant earned an

average weekly wage of $406.85, generating compensation benefit rates of $271.00/$204.00, for

temporary total/permanent partial disability.

3. On October 6, 2006, the claimant sustained injuries to her cervical spine,

lumbar spine and left shoulder arising out of and in the course of her employment which rendered

her temporarily totally disabled for the periods October 7, 2006,  through April 17, 2007, and
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March 18, 2008, through July 1, 2008..

4. On February 19, 2007, a claim for workers’ compensation benefits, Form AR-C, 

was filed with the Arkansas Workers’ Compensation Commission on behalf of the claimant

growing out of the October 6, 2006, compensable injury.

5. On March 13, 2009, a claim for additional workers’ compensation benefits, Form 

AR-C, was filed with the Arkansas Workers’ Compensation Commission on behalf of the

claimant growing out of the October 6, 2006, compensable injury. 

6. The claimant was last furnished workers’ compensation benefits in connection 

with the October 6, 2006, compensable injuries on March 18, 2008, and/or August 2008.

7. The present claim for additional workers’ compensation benefits was filed with 

the Arkansas Workers’ Compensation Commission within one (1) year from the date of the last

payment of compensation and is therefore is not barred pursuant to Ark. Code Ann. §11-9-702

(b) (1).

8. Respondent #1 shall pay all reasonable hospital, and medical expenses arising out

of the injury of October 6, 2006.

9. Respondent #1 has controverted the claimant’s entitlement to temporary total

disability benefits in its entirety and additional medical benefits. 

CONCLUSIONS

The claimant sustained injuries in a work-related motor vehicle accident on October 6,

2006.  Claimant maintains that as a result of the accident she required medical treatment, to

include surgery, and was totally incapacitated for a period of time.  Claimant seeks corresponding

temporary total disability and medical benefits.  Respondent #1, contends that the claimant’s
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current complaints are the result of pre-exiting conditions for which it is not liable.  Further,

respondent #1 maintains that the present claim for additional workers’ compensation is barred by

the statute of limitation.

The present claim is one governed by the provisions of Act 796 of 1993, in that the

claimant asserts entitlement to additional workers’ compensation benefits as a result of an injury

having been sustained subsequent to the effective date of the afore provision.

Statute of Limitations

Ark. Code Ann. §11-9-702, Filing of claims, provides, in pertinent part:

(a) Time For Filing.
(1) A claim for compensation for disability on account of an
injury, other than an occupational disease and occupational infection,
shall be barred unless filed with the Workers’ Compensation 
Commission within two (2) years from the date of the compensable
injury.  If during the two-year period following the filing of the 
claim the claimant receives no weekly benefit compensation and 
receives no medical treatment resulting from the alleged injury, the 
claim shall be barred thereafter.  For purposes of this section, the 
date of the compensable injury shall be defined as the date an 
injury is caused by an accident as set forth in §11-9-102 (4).

*       *       *

(b) Time For Filing Additional Compensation.
(1) In cases in which any compensation, including disability
or medical, has been paid on account of injury, a claim for additional
compensation shall be barred unless filed with the commission within
one (1) year from the date of the last payment of compensation or 
two (2) years from the date of the injury, whichever is greater.

*       *       *

(c) A claim for additional compensation must specifically state
that it is a claim for additional compensation.  Document which do
not specifically request additional benefit shall not be considered a
claim for additional compensation.
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In the instant claim, the claimant sustained an admitted compensable injury on October 6,

2006.  The evidence preponderates that respondent-employer was aware of the October 6, 2006,

compensable injury of the claimant prior to the February 15, 2007,  Form AR-C which was filed

with the Arkansas Workers’ Compensation Commission on February 19, 2007, by the claimant’s

attorney.  The October 6, 2006, compensable injury of the claimant was the product of a motor

vehicle accident which resulted in injuries to several students on the school bus of respondent

that was being operated by the claimant and the fatality of the driver of the other vehicle.  The

claimant was transported to the emergency room of Crittenden Memorial Hospital following the

accident and received emergency medical treatment.  

The present acting Superintendent of respondent-employer, Ricky Nicks, was the high

school principal at the time of the October 6, 2006, compensable accident, and arrived at the

accident scene before the claimant was transported by ambulance for medical treatment.  The

claimant’s immediate supervisor, Vaughn Sanders, the Transportation Supervisor, for

respondent-employer was also present at the scene of the accident.  Further, a newspaper article

of the October 6, 2006, reflects credible evidence that the then Superintendent of respondent-

employer, J.B. Crumbly, was aware of the October 6, 2006, accident and the fact that the

claimant sustained injuries as a result of same.  October 6, 2006, was a Friday.  Superintendent

Crumbly acknowledged in the newspaper article that the bus driver [claimant] was “still off

work, and will be returning to the doctor for a check-up on the injuries she sustained in the

crash”. (CX. #1, p. 2).

A February 15, 2007, Claim For Compensation, Form AR-C, was filed on behalf of the

claimant with the Arkansas Workers’ Compensation Commission, seeking compensation
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benefits in connection with the October 6, 2006, compensable accident.  A First Report of Injury

or Illness, Form 1A-1, was prepared on March 19, 2007, by the Third Party Administrator of

respondent-employer in connection with the October 6, 2006, accident of the claimant.  The

Form 1A-1 reflects that the employer was notified of the October 6, 2006, accident on October 6,

2006. (RX.1 #2, p. 2).  

Respondent #1 paid medical bills for the medical treatment received by the claimant

under the care of Dr. Burks, from October 18, 2006 through March 5, 2007, in the form of

reimbursement of the claimant’s co-pay.  The amount of the check, which was issued on March

19, 2007, was $60.00.  For services rendered to the claimant on October 10, 2006 and October

18, 2006, Wynne Medical Clinic was issued a check by respondent #1 on February 29, 2008, in

the amount of $123.10.  On October 6, 2006, the claimant was transported to the emergency

room of Crittenden Memorial Hospital from the accident scene by EMT Medical Transfers, Inc. 

The $852.00, bill of EMT Medical Transfers, Inc., was paid by respondent #1 in a check issued 

April 27, 2007.  Diagnostic Imaging Assoc., which provided services to the claimant on October

6, 2006, was issued a check in the amount of $16.00, on February 29, 2008.  For services

rendered to the claimant on October 6,2006, Tyler Emergency Physicians, the physicians staffing

the emergency room of Crittenden Memorial Hospital, was issued a check in the amount of

$72.62, by respondent #1.  Respondent #1 issued a check on February 14, 2008, to the claimant

in the amount of $60.00, for reimbursement of prescriptions obtained on October 6, 2006.  On

March 13, 2008, respondent #1 issued a check in the amount of $275.93, to Crittenden Memorial

Hospital, for services rendered on October 6, 2006.

While respondent #1 did not pay any other medical bills for treatment incurred by the
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claimant in connection with the October 6, 2006, compensable injuries, the evidence

preponderated that the claimant continued to receive medical treatment subsequent to March 5,

2007, when the claimant was seen by Dr. Burks, and for which respondent #1 reimbursed the

claimant for a co-pay on March 19, 2007.  On January 24, 2008, the claimant was seen by Dr

Jean Simard at Specialty Orthopedics.  Dr. Simard performed surgery on the claimant’s left

shoulder on March 18, 2008.  The claimant was released to return to work by Dr. Simard in

August 2008. (CX #1, p. 407) (CX #3).

The claimant presented credible testimony to reflect that at the time she was scheduled

for the surgery by Dr. Simard she informed her supervisor, Vaughn Sanders, that the surgery was

as a result of the October 6, 2006, compensable accident.  Further, the claimant presents

undisputed testimony that she furnished an off-work certificate authored by Dr. Simard to

appropriate personnel of respondent #1.  Finally, the testimony of acting Superintendent Nicks

reflects the existence of a workers’ compensation file relative to the claimant, although he had

not reviewed the contents of the file.         

The provision of medical services constitutes payment of compensation.  Plante v. Tyson

Foods, Inc., 319 Ark. 126, 890 S.W.2d 253 (1994).  It is the furnishing of medical services, not

the payment of same, which constitutes the payment of compensation. Cheshire v. Foam

Molding Co., 37 Ark. App. 78, 822 S.W.2d 412 (1992).  Employers and insurance carriers must

either have actual knowledge or constructive knowledge that medical services are being provided

before they are deemed to have furnished medical services.  Plante v. Tyson Food, Inc., 319 Ark.

126, 890 S.W.2d 253 (1994).

As noted above, the evidence preponderates that the respondent-employer had actual
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notice of the January 2008, medical treatment being rendered to the claimant by Dr. Simard, as

well as the March 18, 2008, surgery and off-work period to recuperate from same.  The claimant

was released to return to work by Dr. Simard in August 2008.

On March 13, 2009, an executed Claim For Compensation, Form AR-C, was filed  with

the Arkansas Workers’ Compensation Commission seeking additional workers’ compensation

benefits.  While the afore document was submitted to the Commission by an attorney other than

the attorney of record as reflected in the Commission’s file since the Form AR-C was dated and

signed by the claimant, the claim for additional benefits was not rendered void or a nullity.  The

evidence in the record preponderated that the March 13, 2009, claim for additional benefits was

filed within one year from the last dates of treatment of March 18, 2008 and August 2008. 

Accordingly, the present claim for additional workers’ compensation is not barred.  The March

13, 2009, filing for additional workers’ compensation benefits tolled the statute.

Temporary Total Disability 

In workers’ compensation law, an employer takes the employee as he finds him, and

employment circumstances that aggravate pre-existing conditions are compensable.  Heritage

Baptist Temple v. Robison, 82 Ark. App. 460, 120 S.W.3d 150 (2003).  An aggravation of a pre-

existing non-compensable condition by a compensable injury is itself compensable.  Oliver v.

Guardsmark, 68 Ark. App. 24, 3 S.W.3d 336 (1999).  

The medical evidence in the record clearly demonstrates that the claimant sought   and

obtained medical treatment for complaints relative to her cervical spine and her lumbar spine

prior to the October 6, 2006, compensable injury.  Indeed, prior to the October 6, 2006,

compensable motor vehicle accident the claimant has last been seen by Dr. Ron South, a
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Jonesboro neurologist, on July 19, 2006.  At the time of the afore, the claimant was prescribed

Oxycontin, Cymbalta, and physical therapy, and directed to return in follow-up in three (3)

months.  Nevertheless, the evidence preponderates that the claimant had not been removed from

work by Dr. South, and, in fact, was performing her regular job duties at the time of the October

6, 2006, accident.

As a consequence of the October 6, 2006, accident, the claimant was transported to the

emergency room of Crittenden Memorial Hospital.  The medical records relative to the

emergency room visit disclosed the presence of an objective finding of an injury, to include

muscle spasms in the claimant’s cervical region.  Further, the claimant was provided Flexeril and

directed to follow up with her primary care physician, Dr. Burks if there was no improvement or

if she developed further problems.  

The claimant was seen on October 10, 2006, by Dr. Willard Burks at the Wynne Medical

Clinic in connection with her injuries growing out of the October 6, 2006, accident.   In addition

to noting the history of the October 6, 2006, motor vehicle accident, Dr. Burks ultimately

prescribed Flexeril and Naprosy and directed the claimant to remain off work for the diagnosed

cervical sprain and lumbar sprain.  The medical in the record reflects that while the claimant

treated with other physicians following the October 6, 2006, motor vehicle accident, to include

Dr. South and Dr. Sunil Gera, a Jonesboro pain management specialist, she was not returned to

work until April 2007.  

Further, the record reflects the presence of documentation directing the claimant to

remain off work during the afore.  The evidence preponderates that respondent #1 was aware that

the claimant was off work pursuant to the directions of her treating physicians relative to the



39

injuries sustained in the October 6, 2006, accident.  Respondent #1 was furnished with the off-

work certificates of the claimant’s treating physicians by the claimant.  During his interview

following the October 6, 2006, accident Earle School District Superintendent Jack Crumbly 

acknowledged that the bus driver, the claimant, was still off work and would be returning to the

doctor to check up on the injuries she sustained in the accident.  Acting Superintendent Ricky

Nicks testified that respondent #1 had a workers’ compensation file in the office relative to the

claimant.  The claimant testified that she furnished the off-work slips generated by her treating

physicians in connection with the treatment of her injury to supervisory personnel of respondent

#1.  Nevertheless, respondent #1 did not pay any temporary total disability benefits to the

claimant for the period she was off work pursuant to the directions of her physicians in

connection with the October 6, 2006, accident.

Temporary total disability for unscheduled injuries is that period within the healing

period in which the claimant suffers a total incapacity to earn wages.  Arkansas State Highway &

Transportation Department v. Breshears, 272 Ark. 244, 613 S.W.2d 392 (1981).  A claimant’s

healing period has not ended when treatment is being administered for the healing and alleviation

of the condition.  In the instant claim, on April 12, 2007, Dr. Burks office issued a Certificate to

Return to Work on behalf of the claimant effective April 16, 2007, with the limitation of “no

driving the bus for 2 months”.

It is noteworthy that while the claimant returned to work in Aril 2007, she continued to

receive medical treatment for complaints attributable to the October 6, 2006, accident.  The

claimant was again seen at the Wynne Medical Clinic on May 7, 2007,  May 21, 2007, and on

June 26, 2007.  The claimant was seen at Traylor Chiropractic Clinic with a history of back and
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neck symptoms attributable to the October 6, 2006, motor vehicle accident.  The claimant treated

with Dr. Traylor through November 20, 2007.  

The claimant acknowledged sustaining the 2003, left shoulder injury in the slip and fall

on her bus which ultimately resulted in surgery in 2005.  Claimant noted that the left shoulder

symptoms she experienced following the October 6, 2006, motor vehicle accident grew

progressively worse and was different in nature than that previously experienced.   The claimant

was ultimately referred to Dr. Jean Simard, a Memphis orthopedic surgeon, for her left shoulder

complaint and underwent surgery on March 18, 2008, for a rotator cuff tear.  Claimant was off

work pursuant to the directions of Dr. Simard from March 18, 2008 for a period of eight (8) to

ten (10 ) months.  The ten (10) week period of recuperation allotted by Dr. Simard following 

March 18, 2008, would place the clamant’s release to work at on or about July 1, 2008.  When

the claimant presented to respondent #1 following her release by Dr. Simard there was no bus

driving position available.   

The evidence preponderates that as a result of the injuries sustained by the claimant in the 

October 6, 2006, motor vehicle accident, the claimant remained temporarily totally disabled for

the periods October 7, 2006, through April 16, 2007, and from March 18, 2008, through July 1,

2008.  Respondent #1 has controverted the claimant’s entitlement to temporary total disability

benefits in its entirety.

Medial Benefits

Ark. Code Ann. §11-9-508 (a) (Repl. 2002), mandates that the employer promptly

provide an injured employee such medical treatment as may be reasonably necessary in

connection with the injury received by the employee.  What constitutes reasonably necessary



41

medical treatment is a question of fact for the Commission.  Dalton v. Allen Engineering Co., 66

Ark. App. 201, 989 S.W.2d 543 (1999).  The injured employee must prove the medical services

are reasonably necessary by a preponderance of the evidence.  The afore services may include

that necessary to accurately diagnose the nature and extent of the compensable injury; to reduce

or alleviate symptoms resulting from the compensable injury; to maintain the level of healing

achieved; or to prevent further deterioration of the damage produced by the compensable injury.

Jordan v. Tyson Foods, Inc.,51 Ark. App. 100, 911 S.W.2d 593 (1995); Artex Hydrophonics, Inc.

v. Pippin, 8 Ark. App. 200, 649 S.W.2d 845 (1983).

In the instant claim, following the October 6, 2006, motor vehicle accident the claimant

was transported by ambulance to the emergency room of Crittenden Memorial Hospital where

she received emergency medical treatment for her injuries.  The claimant was prescribed

medication and directed to follow up with her primary care physician.  The medical in the record

reflects that the claimant did in fact follow up with her family physician, Dr. Burks at the Wynne

Medical Clinic on October 10, 2006, and continued thereafter.  In addition to her medical

treatment for her injuries growing out of the October 6, 2006, accident  under the care of Dr.

Burks the claimant was referred by same to other medical providers.

The evidence preponderates that the medical treatment received by the claimant in

connection with the injuries growing out of the  October 6, 2006, motor vehicle was reasonably

necessary in connection with the injuries received, and for which respondent #1 is liable. 

Specifically, the evidence preponderates that the claimant’s medical treatment under the care of

Dr. Burks, Dr. South, Dr. Gera, Dr. Simard as well as referrals therefrom, to include physical

therapy and diagnostic studies was reasonably necessary in connection with the treatment of the



42

claimant’s October 6, 2006, compensable injuries.  Respondent #1 has controverted the incurred

unpaid medical treatment of the afore providers.  

AWARD

Respondent #1 is herein ordered and directed to pay to the claimant temporary total 

disability benefits at the weekly compensation benefit rate of $271.00, base on an average weekly

wage of $406.85, for the period beginning October 7, 2006 through April 1, 2007, and March 18,

2008, continuing through July 1, 2008.  Said sums accrued shall be paid in lump without

discount.

Respondent #1 is further ordered and directed to pay all reasonably necessary medical,

hospital, nursing and other apparatus expenses growing out and in connection with the treatment

of the claimant’s compensable injuries of October 6, 2006.

This award shall bear interest at the legal rate pursuant to Ark. Code Ann. §11-9-809,

until paid.

Matters not addressed herein are expressly reserved.

IT IS SO ORDERED.

________________________________________________
Andrew L. Blood, ADMINISTRATIVE LAW JUDGE

 
  


