
BEFORE THE ARKANSAS WORKERS' COMPENSATION COMMISSION

CLAIM NO. G002215

MICHAEL JOHNSON, EMPLOYEE CLAIMANT

TYSON POULTRY, INC.,
SELF-INSURED EMPLOYER RESPONDENT

OPINION FILED OCTOBER 25, 2010

Hearing before Administrative Law Judge Elizabeth W. Hogan on September 24,
2010, at Pine Bluff, Jefferson County, Arkansas.

Claimant appeared pro se.

Respondent represented by Mr. Bill H. Walmsley, Attorney at Law, Batesville,
Arkansas.

ISSUES

A hearing was conducted to determine the claimant’s entitlement to payment

of medical expenses, additional medical treatment, and benefits pursuant to Ark.

Code Ann. § 11-9-505(a).

At issue is whether or not the claimant sustained a compensable hernia

pursuant to Ark. Code Ann. § 11-9-523.

After reviewing the evidence impartially, without giving benefit of the doubt

to either party, Ark. Code Ann. §11-9-704, I find the evidence does not

preponderate in favor of the claimant.

STATEMENT OF THE CASE

The parties stipulated to an employee-employer-carrier relationship on

December 3, 2009.  Initially the respondents accepted this claim for a hernia and

paid temporary total disability benefits from February 24, 2010, to March 21, 2010,

at a compensation rate of $138.00 and some medical expenses before the claim

was controverted.  The respondents waive reimbursement  The claimant’s

employment was terminated on January 28, 2010, after a positive drug screen for
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marijuana on December 14, 2009.  The claimant is in arrears of court ordered child

support.

The claimant contends he developed a hernia lifting and dumping 75-90 lb.

tubs at work.  He informed lead persons Michelle Brooks and Tina Larry and

reported to the nurse, Mitch Williams, who advised him to go to the emergency

room.  The claimant contends he earned $298.56 net at the time of injury.  He

seeks reimbursement of $26.00 as an out-of-pocket expense to Dr. Nevaro, and

temporary total disability benefits until March 22, 2010, when Dr. Mabry released

him to return to work.  The claimant contends he was fired because of his workers’

compensation claim.

The respondent contends the claimant cannot meet the elements of proof

under  § 11-9-523.  Alternatively, in the event of an award, the compensation rate

is $138.00 based on an average weekly wage of $206.00.  The claimant was hired

for part-time work (three days a week with a maximum of 24 hours).  All appropriate

benefits have been paid.  The claimant’s employment was terminated for cause

(violation of drug policy), and had nothing to do with his workers’ compensation

claim.

The following were submitted without objection and comprise the evidence

of record:  the parties’ prehearing questionnaire responses and exhibits contained

in the transcript, along with the claimant’s deposition incorporated by reference.

The following witnesses testified at the hearing:  the claimant, Mitchell

Williams an LPN with Tyson’s infirmary; and human resource manager, Cathy

Hood.

The claimant, age 36 (D.O.B. April 22, 1974) has worked for Tyson since

2000 as a tub dumper, carrying 40-90 lb. tubs of chicken to a conveyor belt (Tr. p.

5-6).  The claimant has a criminal drug history (Tr. p. 37).
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On December 3, 2009, the claimant experienced pain lifting a tub, reported

to his lead person and went to the nurse’s station where he was given ibuprofen.

On December 7, 2009, he returned to the nurse’s station complaining of pain and

swelling in his stomach but received no treatment (Tr. p. 6-17, 12).

The claimant went to the emergency room where he was diagnosed with a

hernia.  He was advised to follow-up with his physician and he saw Dr. Nevaro at

Jefferson Comfort and Care Center incurring a $26.00 office visit which Tyson has

controverted.

The claimant returned to work at light duty on December 9, 2009.  He was

ordered to report to the nurse’s station and filled out an accident report and took a

drug test which was positive for marijuana (Tr. p. 7-9).  Under Tyson’s drug policy,

the claimant had three options:  supervised rehabilitation, self-rehabilitation or

termination.  The claimant chose self-rehabilitation and was suspended on

December 14, 2009, for thirty days (Tr. p. 35, 9).

Upon the claimant’s return to work, he submitted to a second drug test on

January 25, 2010, which was positive for marijuana.  He was suspended while

waiting for a laboratory to confirm the nurse’s drug test.  The claimant’s employment

was terminated January 28, 2010.  The claimant acknowledged that he was fired

due to the drug tests, not because he filed a workers’ compensation claim (Tr. p.

19, 34-35).

The claimant testified the nurse had difficulty performing the test and

repeated it several times.  The claimant feels the test was inaccurate because he

was on parole at the time passing drug testing twice a week (Tr. p. 8-9, 20).

However, the claimant did not provide documentation of these court ordered test

results or testimony from his parole officer.
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Ultimately, the claimant had surgery on February 24, 2010, to repair the

hernia which Tyson paid.  Dr. Mabry authored a report dated March 17, 2010,

returning the claimant to work on March 22, 2010.  The claimant was off work three

weeks and Tyson paid three weeks and five days of temporary total disability

benefits from February 24, 2010, to March 21, 2010, at a rate of $138.00 ( Tr. p. 9-

10, 15, 19, 23).

The claimant conceded that he was aware of Tyson’s drug policy and signed

a Form AR-N informing him of his change of physician rights (Tr. p. 21-23).

The claimant testified the wage statement submitted by the respondent was

inaccurate because it did not reflect a garnishment for child support of $58.49 per

pay period (Tr. p. 22-25).  Ms. Hood testified this report merely reflected gross

wages, not deductions or garnishments (Tr. p. 50).  The claimant’s employment was

part-time (three days a week) from April 6, 2009, until December 3, 2009.  He

began working full time on December 7, 2009, but at light duty until December 14,

2009, (Tr. p. 25-27).

Nurse Mitch Williams testified the claimant gave him a history of a knot on

his stomach developing the day before Thanksgiving.  This history is consistent with

the December 8, 2009, JCCSI Progress Note showing, “Pt. here as walk-in from

JRMC for umbilical hernia x 2 weeks.”  (Tr. p. 30-34, 40-41).  Mr. Williams also

explained the drug testing procedure (Tr. p. 43-46).  If the employee tests positive

at the nurse’s station, the specimen is sent to a lab for verification.

Cathy Hood, human resource manager explained Tyson’s drug policy (Tr. p.

47-48).

FINDINGS OF FACT AND CONCLUSIONS OF LAW

The respondents have denied this claim contending the claimant cannot

meet his burden of proof under Ark. Code Ann. § 11-9-523:
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(a) In all cases of claims for hernia, it shall be shown to the
satisfaction of the Workers’ Compensation Commission:

(1) That the occurrence of the hernia immediately followed as a result
of sudden effort, severe strain, or the application of force directly to
the abdominal wall;

(2) That there was severe pain in the hernial region;

(3) That the pain caused the employee to cease work immediately;

(4) That notice of the occurrence was given to the employer within
forty-eight (48) hours thereafter; and

(5) That the physical distress following the occurrence of the hernia
was such as to require the attendance of a licensed physician within
seventy-two (72) hours after the occurrence.

Since there is a discrepancy about when the hernia occurred, either in

November or December, the claimant cannot meet these elements of proof and

therefore this claim for additional benefits is respectfully denied and dismissed.

1. The Workers’ Compensation Commission has jurisdiction of
this claim in which the employee-employer-carrier relationship
existed on December 3, 2009.  Initially the respondents
accepted this claim for a hernia and paid temporary total
disability benefits from February 24, 2010, to March 21, 2010,
at a compensation rate of $138.00 and some medical
expenses before the claim was controverted.  The claimant’s
employment was terminated on January 28, 2010, after a
positive drug screen for marijuana on December 14, 2009.
The claimant is in arrears of court ordered child support.

2. The claimant has failed to prove, by a preponderance of the
credible evidence of record, that he sustained a compensable
hernia pursuant to Ark. Code Ann. §11-9-523 as there is a
discrepancy about the history of injury.

IT IS SO ORDERED.

                                                                
ELIZABETH W. HOGAN   
Administrative Law Judge


