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ISSUES

A hearing was conducted to determine the claimant’s entitlement to payment

of medical expenses, temporary total disability benefits, anatomical impairment and

attorney’s fees.  All other issues are reserved. 

At issue is whether or not the claimant sustained a compensable injury as

defined by Ark. Code Ann. § 11-9-102 and gave notice of that injury pursuant to

Ark. Code Ann. § 11-9-701. 

After reviewing the evidence impartially, without giving benefit of the doubt

to either party, Ark. Code Ann. § 11-9-704, I find the evidence does not

preponderate in favor of the claimant.

STATEMENT OF THE CASE

The parties stipulated to an employee-employer-carrier relationship during

June 2009, at which time the claimant was earning sufficient wages to be entitled

to a compensation rate of $550.00/$413.00 in the event the claim is found to be
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compensable.  Some expenses have been paid by claimant’s group health carrier,

Qual Choice.

The claimant contends she injured her right shoulder on June 18, 2009, while

lifting a patient.  She completed an AR-N on September 22, 2009.  Dr. Charles

Clark performed  surgery on December 17, 2009.  The claimant seeks payment of

medical expenses, temporary total disability benefits from August 14, 2009, to

March 21, 2010, a 12% anatomical impairment rating, and attorney’s fees.

The respondents contend the claimant did not sustain a compensable injury.

Alternatively, in the event of an award, the respondents would not be liable for

benefits or expenses prior to receipt of notice of this claim on September 22, 2009.

The following were submitted without objection and comprise the evidence

of record:  the parties’ prehearing questionnaire responses and exhibits contained

in the transcript. 

The following witnesses testified at the hearing: the claimant and her

husband, David Johnson; co-workers Chandra Garrett, Sandra Evans and Pauline

Johnson who corroborated the claimant’s testimony; and supervisor Rowena Garcia

and human resources manager, Virginia King.  The claimant’s objection to the

untimely disclosure of two witnesses was sustained and the testimony of Rebecca

Culver and Myriam Richard Lawrence proffered, (Tr. p. 12-14).  The prehearing

notice requires that witnesses and the gist of their testimony be identified in the

responses to the prehearing questionnaire.  The reason behind this rule is for

complete disclosure to opposing counsel; to see if the parties can stipulate to some

of the testimony or eliminate unnecessary witnesses; and to estimate the length of

the hearing.

The claimant, age 48 (D.O.B. May 20, 1962), is a registered nurse who has

worked for the respondent-employer for the last four years.  She works three days
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a week on the night shift from 6:30 p.m. to 7:00 a.m.  Her supervisor, Rowena

Garcia, works the day shift. 

On the June 18, 2009, shift the claimant injured her shoulder pulling an

invalid or “total care patient” in the bed (Tr. p. 15-18).  She continued working but

by June 30, 2009, she felt she needed to see a doctor.  The claimant used her

group insurance, Qual-Choice, for her medical treatment with general practitioner,

Dr. Shah, and spoke with her supervisor about  her absence from work from June

29 through July 1.  On July 14, she spoke with her supervisor about extending her

vacation time so she could rest her shoulder, (Tr. p. 21-27). 

On the August 6 shift, the claimant re-injured her shoulder lifting and turning

a total care patient with the aid of a co-worker (Tr. p. 27-31).  She returned to Dr.

Shah and then came under the care of Dr. Charles Clark, an orthopaedic surgeon.

When conservative care (medication and physical therapy) failed to improve her

symptoms, Dr. Clark performed surgery on December 17, 2009, for a rotator cuff

tear and assessed a 12% rating to the body as a whole in his letter of April 20,

2010.

The claimant completed a Form AR-N on September 22, 2009.  She testified

she reported the accident to Ms. Garcia on July 14, 2009, but there is no mention

of the August re-injury on the AR-N.  She testified she was aware of the procedure

for reporting a work-related injury, (Tr. p. 72)

The claimant’s witnesses all testified she complained of shoulder pain some

time in June after lifting a patient.  In August, the claimant asked Pauline Johnson

for assistance with her job duties.

Rowena Garcia and Virginia King testified they did not know the claimant

was claiming either a June or an August work related injury until September 1, 2009

(Tr. p. 91, 97).  Ms. Garcia was aware the claimant was being treated for shoulder
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pain beginning in August when she was placed on FMLA (Tr. p. 33-34, 41, 48, 92).

When her leave expired on October 2, 2009, she was placed on a leave of absence

without pay.  The claimant then told her she “probably” hurt her shoulder at work

and inquired about workers’ compensation (Tr. p. 94-95).  Interestingly, Ms. Garcia

testified she discouraged the claimant from talking about her health concerns for

fear of violating the HIPAA law (Tr. p. 92).  Even though the hospital has the

necessary facilities, Ms. Garcia also testified she does not drug test workers’

compensation applicants, (Tr. p. 120).

MEDICAL EVIDENCE

The claimant saw her primary care physician, Dr. Shah, on June 30, 2009,

reporting a right arm injury three weeks earlier.  The claimant stated this report was

incorrect (Tr. p. 18-20).  A follow-up report dated August 11, 2009, shows a history

of “lift(ing) patient 7 weeks ago and hurt right shoulder.”  Dr. Shah also placed the

claimant on light duty (5 lb. weight limitation) for one month.  A physical therapy

report dated August 2, 2009, indicates the patient “doesn’t know how the injury

happened.”  Another physical therapy progress report dated August 12, 2009,

notes, “patient states that shoulder started hurting in May and has gotten

progressively worse.”  Follow-up records show Dr. Shah excused the claimant from

work from August 11, 2009, to December 1, 2009. 

The claimant began treating with Dr. Clark on November 11, 2009.  He

recorded a history of “back in June lifted a patient and felt something pop in her

shoulder. It was not real bad at that point in time, but slowly got worse in the

ensuing several wk (sic) to the point where she had trouble sleeping at night on it,

trouble lifting it up, and feels like she is losing strength in her shoulder and arm.”

An MRI scan performed November 16, 2009, confirmed a rotator cuff tear,

subchondral cyst and arthritis.  Surgery was performed on December 17, 2009, and
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afterward more physical therapy was prescribed along with injections.  Dr. Clark

released the claimant on March 22, 2010, with medication and home exercises.  On

April 20, 2010, Dr. Clark assessed a 12% rating to the body as a whole.

DOCUMENTARY EVIDENCE

There are three documents dated September 22, 2009.  The claimant signed

an AR-N but gave no date of injury or date when she notified her employer.  She

also signed a PECD Employee’s Report of Accident listing June 17, 2009, as the

date of injury.  The report shows she notified Ms. Garcia of the injury on July 14,

2009.  The first day she was unable to work is August 6, 2009, and she mentions

her inability to perform her job duties based on Dr. Shah’s August 11, 2009,

recommendation for light duty.  The claimant also signed a UAMS Employee Injury

and Incident Report listing the date of injury as June 17, 2009.  No witnesses to the

accident were provided and no mention is made of the second injury in August.

Ms. Garcia completed a Form 1A-1 dated October 2, 2009.  This report

shows a June 17, 2009, date of injury with the witness information listed as

“unknown > ? Chandra Garrett.”  The date the employer was notified is “unknown”

yet the date the administrator (Ms. Garcia), was notified is shown as September 1,

2009.  Ms. Garcia testified it took one month to complete the form because she was

waiting for information from the human resource department (Tr. p. 96).  Ark. Code

Ann. § 11-9-529 allows employers ten days to report injuries.

 FINDINGS OF FACT AND CONCLUSIONS OF LAW

As this claim arose after July 1, 1993, this case is governed by Act 796 of

1993, which must be strictly construed, Ark. Code Ann. § 11-9-704, § 11-9-717.

Under the Act, the claimant has the burden of proving the following requirements

by a preponderance of the evidence of record:
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1. An injury arising out of and in the course of employment

2. An injury causing internal or external harm to the body,
requiring medical services or resulting in disability or death

3. An injury established by objective medical findings

4. (a) An injury caused by a specific event identifiable by time
and place of occurrence

or

(b) A gradual injury, caused by rapid and repetitive motion,
which is the major cause of the disability or need for
medical treatment.

Despite her training, the claimant, a registered nurse, stated she did not

report an accident because she did not appreciate the extent of her injury even

though she knew how to report an injury; was missing time from work because of

her symptoms; and was using her group insurance to obtain medical treatment.

Initially, medical records from the claimant’s personal physician and the physical

therapist show her symptoms began in May and there is no mention of a work-

related injury until the second visit to Dr. Shah.  There is also no mention of a

second incident in August in any of the medical records or the accident reports.

Based on these inconsistencies in the evidence, I find the claimant has failed to

prove that she sustained an injury caused by a specific event identifiable by time

and place of occurrence.

1. The Workers’ Compensation Commission has jurisdiction of
this claim in which the employee-employer-carrier relationship
existed during June 2009, at which time the claimant was
earning sufficient wages to be entitled to a compensation rate
of $550.00/$413.00 in the event the claim is found to be
compensable.  Some expenses have been paid by claimant’s
group health carrier, Qual Choice.

2. The claimant has failed to prove by a preponderance of the
credible evidence that she sustained a compensable injury,
caused by a specific incident, arising out of and in the course
of her employment which produced physical bodily harm,
supported by objective findings, requiring medical treatment or
producing disability, pursuant to Ark. Code Ann. §11-9-102.
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This claim is respectfully denied and dismissed.

IT IS SO ORDERED.

                                                                    
ELIZABETH W. HOGAN                             
Administrative Law Judge                           


