
BEFORE THE ARKANSAS WORKERS' COMPENSATION COMMISSION

CLAIM NO.  F806829

JACKIE D. JOHNSON, EMPLOYEE CLAIMANT

KOHLER COMPANY,
SELF-INSURED EMPLOYER RESPONDENT

BROADSPIRE SERVICES, INC. (TPA),
INSURANCE CARRIER RESPONDENT

OPINION FILED SEPTEMBER 9, 2010

Hearing before Administrative Law Judge Elizabeth W. Hogan on July 23, 2010, at
Pine Bluff, Jefferson County, Arkansas.

Claimant appeared pro se.

Respondents represented by Mr. Michael E. Ryburn, Attorney at Law, Little Rock,
Arkansas.

ISSUES

A hearing was conducted to determine to determine the claimant’s

entitlement to additional medical treatment.

At issue is whether or not the claimant sustained compensable injuries

pursuant to Ark. Code Ann. §11-9-102; and whether or not additional medical

treatment is reasonable and necessary pursuant to Ark. Code Ann. §11-9-508.  All

other issues are reserved.

After reviewing the evidence impartially, without giving benefit of the doubt

to either party, Ark. Code Ann. §11-9-704, I find the evidence preponderates in

favor of the claimant.

STATEMENT OF THE CASE

The parties stipulated an employee-employer-carrier relationship on May 24,

2008, at which time the claimant sustained a low back injury at a compensation rate

of $401.00/$301.00.  Medical expenses were accepted.  On March 12, 2009, the

Medical Cost Containment Division approved a change of physician from Dr. Earl
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Peeples, orthopedist, to Dr. Michael Courtney, chiropractor.  This case was

assigned to the Adjudication Division based on an AR-C filed by the claimant on

July 16, 2008, listing a low back injury on May 24, 2008.

The claimant contends she remains symptomatic with pain in her back, neck,

and legs.  She seeks additional medical treatment.

The respondents contend the claimant’s healing period ended November 20,

2008, and the Functional Capacity Evaluation (FCE) was unreliable.  The claimant

is capable of performing work in the medium category.  Further medical treatment

is unreasonable and unnecessary pursuant to Ark. Code Ann. §11-9-508.

The following were submitted without objection and comprise the evidence

of record: the parties’ prehearing questionnaires and the respondents’ exhibits

contained in the transcript.

The claimant was the only witness to testify at the hearing.

The claimant, age 49 (D.O.B. November 24, 1960) has a high school

education.  She began work for the respondent-employer in October, 2003,

assembling and packing toilet seats, (Tr. p. 6-8)  Her health history includes a May,

2007, low back strain paid as a “medical only” claim along with a 2005 bilateral wrist

injury, (Tr. p. 17-20, 26-28).   Dr. Courtney’s records also mention a metal plate in

her left ankle.

On May 24, 2008, the claimant injured her back and later her neck lifting and

twisting, (Tr. p. 8, 20-21).  She developed muscle spasms, stiffness, tingling, and

tightening in her low back, worse on the left.  The claimant was treated

conservatively at Concentra by Drs. Adametz and Almond.  Dr. Earl Peeples

continued conservative treatment and ordered a Functional Capacity Evaluation

(FCE) which was considered unreliable.
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The claimant requested a change of physician and the Medical Cost

Containment Division sent the claimant to a chiropractor.  The adjuster promptly

controverted additional medical treatment.  One month later, the adjuster contacted

the claimant and arranged for an appointment with Dr. Seale for an “independent”

medical evaluation.  Dr. Seale released the claimant on April 28, 2009.

Independent medical examiners must be “designated or approved” by the

Commission pursuant to Ark. Code Ann. §11-9-511.  There is nothing “independent”

about the carrier choosing a physician.  The decision to appoint an independent

medical examiner is discretionary with the Commission.

The claimant remains symptomatic although she continues to work at Kohler

at light-duty, a job assembling faucet heads.  She is unable to lift more than 15 lbs.;

has difficulty performing household chores; and can no longer do yard work.  

MEDICAL EVIDENCE

The claimant testified she first injured her back in May, 2007.  These medical

records were not introduced into evidence.  She feels she never recovered from this

injury and her condition worsened every time she was assigned to the toilet lid job.

Five months prior to the May 24, 2008, injury, the claimant was sent to the

company medical provider, Concentra, where she saw Dr. Carle on January 2,

2008, regarding a second back injury on December 3, 2007.  Dr. Carle diagnosed

a strain and released her with no impairment.

On June 9, 2008, the claimant returned to Concentra and saw Dr. Adametz

for a third back injury on May 24, 2008.  However, the report does seem to

reference the prior lumbar strain as well as a new diagnosis of a trapezius strain.

Dr. Adametz advised her to “continue” her prescription medication and “continue”

her physical therapy.  He recommended work restrictions and home exercises.  It

is unclear why Dr. Adametz thought the claimant was receiving medical treatment
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since Dr. Carle had released her earlier.  It is also unclear why the carrier paid for

treatment to her upper back if they were unaware of this injury.

On July 9, 2008, the claimant returned to Concentra for a fourth back injury.

However, Dr. Almond’s report is entitled “Recheck Workman’s Compensation Visit.”

The injury is described as a back strain from lifting boxes on June 13, 2008.  The

claimant was released with no restrictions and advised to use over-the-counter

medication.

The claimant saw Dr. Earl Peeples on July 17, 2008, accompanied by a

“workers’ comp nurse.”  He must be referring to a nurse case manager hired by the

carrier not the Commission.  Dr. Peeples imposed work restrictions and advised her

to continue her medications based on his diagnosis of a lumbar strain.  He released

her on November 20, 2008.  His records make reference to Drs. Moore and

Reidman although their reports were not introduced into evidence.

Jackie Johnson, a 47-year-old, black female, is seen for low back
pain which has been present for a couple of years.  It started with
lifting recently and symptoms increased recently with an episode of
lifting [sic].  Two years ago she was evaluated by Concentra
physicians for back pain after an incident at work and returned to
duty.

Her symptoms center in the spine from about T1 down to L5.

MRI scan of the lumbar spine was performed January 2 and
interpreted by Aaron Spann.  There is some degenerative desiccation
at L4-L5 and bulging.  The MRI did not show evidence of any neural
impingement.

I indicated to Ms. Johnson that she is very petitely build [sic] and she
has classic findings of muscle irritation and ligament strain. . . .  I do
not think there is any evidence of significant neurological deficit and
her MRI is very reassuring showing only the minor changes of
dessication and disc bulging seen exceedingly commonly [sic] in the
active population of her age.

As I interpret this report, Dr. Peeples opined the disc bulges were caused by

the aging process rather than a traumatic injury.  He offered no explanation why the

claimant’s symptoms were at disc levels above the level at which degeneration was
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found.  In a follow-up report dated October 9, 2008, Dr. Peeples noted an absence

of Achilles reflexes.

Dr. Peeples’ report of November 20, 2008

I told her that, at age 48, with her previous symptoms, she could
expect some musculoskeletal symptoms.  This is not surprising.  It
does not indicate necessarily any major abnormality nor does it
require cessation of work. . . .  She is at MMI regarding her current
status.

Dr. Peeples’ report of January 29, 2009

She has low back pain in the lower lumbar region.  She has pain
between the shoulders and in the neck area.  This is described as a
soreness with some sharpness.  It has characteristics of stiffness and
tightness in the upper area at times.

The carrier sent the claimant for a Functional Capacity Evaluation (FCE) on

February 12, 2009.  The examiner stated the claimant put forth inconsistent effort

and therefore the test was invalid.  However, she did demonstrate the ability to work

in at least the medium category (10 lbs. constantly up to 50 lbs. occasionally).

On March 16, 2009, the claimant saw chiropractor, Dr. Courtney, giving a two

and a half year history of low back and upper back pain around the shoulder blades

along with left hip and foot pain.  He found muscle spasm in the thoracic and lumbar

areas of the spine.  Dr. Courtney reviewed x-rays and a July 2, 2008, MRI scan

provided by the nurse case manager.  He opined the claimant had a disk protrusion

at L4-5, muscle spasm and a lumbar strain/sprain.  Dr. Courtney also mentions

reports from Dr. Warren but those were not provided.

On April 28, 2009, the carrier sent the claimant to Dr. Seale.  He related the

claimant’s onset of symptoms to a June, 2007, injury, lifting, bending and twisting

with boxes.  Dr. Seale found “palpable muscle spasms” in the lumbosacral area.

Despite this finding, Dr. Seale released the claimant to return to work within the

FCE restrictions.  He stated no further medical treatment was necessary.
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MRI of the lumbar spine (taken 7-2-08) reviewed on the computer . . .
reveals mild disc desiccation at L4-5 with diffuse degenerative bulge.
No significant foraminal or central stenosis.  No nerve root
impingement.  The radiologist at that time read a right focal
protrusion.  If this is true, it is very mild.  I see no annular tears.

This MRI study was not introduced into evidence but as I interpret the

medical reports, no diagnostic testing has been performed to the claimant’s upper

back.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

For the claimant’s part, she feels like her back has never improved since

2007 and is periodically aggravated depending on her job duties.

No one from Kohler testified, but Mr. Ryburn indicated an upper back injury

was never reported.  That doesn’t explain why the claimant was sent to the

company doctor or why the carrier paid for treatment on her upper back.

Dr. Peeples’ opinion on the low back vacillates from a lumbar strain caused

by a specific incident requiring medication to a degenerative condition periodically

aggravated by activities at work requiring prescription medication.  Dr. Seale

observed muscle spasm but prescribed no medication.  The chiropractor, Dr.

Courtney, also diagnosed muscle spasm.

The finding of muscle spasm is objective medical evidence of a temporary

aggravation of a pre-existing degenerative condition in the low back entitling the

claimant to treatment to alleviate pain, which is a reasonable and necessary

medical expense.  This decision is confined to the low back pursuant to the AR-C.

1. The Workers’ Compensation Commission has jurisdiction of
this claim in which the employee-employer-carrier relationship
existed on May 24, 2008, at which time the claimant sustained
a compensable low back injury at a compensation rate of
$401.00/$301.00.  Medical expenses were accepted until the
claimant received a change of physician to a chiropractor.

2. The claimant has proven by a preponderance of the evidence
that she experienced muscle spasm in the low back as a result
of aggravating her pre-existing degenerative condition.
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Continuing medical treatment is reasonable and necessary in
relation to the compensable injury.

3. If they have not already done so, the respondents are directed
to pay the court reporter, Celia Jamison’s, fees and expenses
within thirty days of receipt of the bill.

AWARD

Respondents are directed to pay benefits in accordance with the Findings

of Fact above.  All accrued sums shall be paid in a lump sum without discount and

this award shall earn interest at the legal rate until paid, pursuant to Ark. Code Ann.

§11-9-809, and Couch v. First State Bank of Newport, 49 Ark. App. 102, 898

S.W.2d 57 (Ark. Ct. App. 1995), Burlington Industries, et al. v. Pickett, 64 Ark. App.

67, 983 S.W.2d 126 (1998), 336 S.W. 515, 988 S.W.2d 3 (1999), and Hartford Fire

Insurance Co. v. Sauer, 358 Ark. 89, 186 S.W.3d 229 (2004).

IT IS SO ORDERED.

                                                                
ELIZABETH W. HOGAN
Administrative Law Judge


