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Respondent No. 1 was represented by HONORABLE MICHAEL E.
RYBURN, Attorney at Law, Little Rock, Arkansas.

Respondent No. 2 was represented by HONORABLE CHRISTY KING,
Attorney at Law, Little Rock, Arkansas.

STATEMENT OF THE CASE

A hearing was held in the above-styled claim on

September 28, 2010, in Little Rock, Arkansas.  A Prehearing

Order was entered in this case on August 23, 2010.  The

following stipulations were submitted by the parties and are

hereby accepted:

1. The Arkansas Workers’ Compensation Commission has
jurisdiction.

2. The employee-employer-insurance carrier
relationship existed on June 11, 2005.

3. The claimant sustained a compensable lumbar spine
injury on June 11, 2005.

4. Payment by Respondent No. 1 of a 5% impairment
rating issued by Dr. Barry Baskin.
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5. The last medical treatment paid by Respondent No.
1 was for services provided by Dr. Chakales before
January 1, 2010.

 
By agreement of the parties, the issues to be litigated

and resolved at the present time were limited to the

following:

1. Past and future medical treatment of lumbar spine.

2. Whether cervical spine injury is compensable.

3. Payment of travel expense.

4. Past and future medical treatment for the cervical
spine.

5. Attorney’s fees.

The record consists of two volumes:  (1)  the

September 28, 2010, hearing transcript and the exhibits

contained therein, and (2) the January 20, 2009, deposition

of the claimant marked as Respondent No. 1's Exhibit No. 2.

 

DISCUSSION

The claimant sustained an admittedly compensable lumbar

spine injury when she slipped and fell at work on June 11,

2005.  The respondents paid for a course of medical

treatment for the claimant’s low back from approximately

September of 2005, when the claimant first went to the

company doctor for her low back, until on or about

January 1, 2010.  During that period, the respondents

provided treatment at first through the company doctor, Dr.

Franklin Roberts, and later by Dr. Barry Baskin.  During the
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course of their treatment, the claimant underwent a lumbar

MRI and a lumbar myelogram and post-myelogram CT in addition

to receiving medication, physical therapy, a TENS unit and

injections.

On May 22, 2009, Dr. Baskin released the claimant to

return for additional care on an as needed basis.  The

claimant did not return to Dr. Baskin and instead received a

change of physician to Dr. Harold Chakales.  The claimant

first presented to Dr. Chakales on June 24, 2009,

approximately one year after she last saw Dr. Baskin.  After

seeing the claimant in the office in June, July, August,

September, and December of 2009, Dr. Chakales noted in his

December of 2009 report that the claimant now had private

insurance, and Dr. Chakales ordered MRIs of the claimant’s

lumbar spine and cervical spine, EMG studies of her neck,

back, both arms and both legs, and an epidural steroid

injection to her neck. The respondents apparently stopped

paying for the claimant’s treatment when Dr. Chakales

ordered the new tests and injections. 

In the present claim, the claimant seeks a finding that

the respondents are liable for the additional treatment

ordered by Dr. Chakales for her low back and neck after

January 1, 2010, and the claimant seeks future treatment for

her neck and back at the respondents’ expense.  In addition,

the claimant contends that she sustained an injury to her

neck, in addition to her low back, when she fell on June 11,
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2005.  The respondents contend that the claimant has already

received the appropriate benefits for her admittedly

compensable lumbar injury.  The respondents also contend

that the claimant did not injure her neck on June 11, 2005. 

(Comm. Exh. 1 p. 1-3; T. 4)

Issue 1: Did The Claimant Sustain A Compensable Neck
Injury, In Addition To Her Admittedly Compensable
Low Back Injury, On June 11, 2005?

To prove the occurrence of a compensable injury as a

result of a specific incident which is identifiable by time

and place of occurrence, the claimant must establish by a

preponderance of the evidence: (1) that an injury occurred

arising out of and in the scope of employment; (2) that the

injury caused internal or external harm to the body which

required medical services or resulted in disability or

death; (3) that the injury is established by medical

evidence supported by objective findings, as defined in Ark.

Code Ann. § 11-9-102(16); and (4) that the injury was caused

by a specific incident and is identifiable by time and place

of occurrence.  Mikel v. Engineered Specialty Plastics, 56

Ark. App. 126, 938 S.W.2d 876 (1997).

A claimant is not required to establish the causal

connection between a work-related incident and an injury by

either expert medical opinion or objective medical evidence.

See, Wal-Mart Stores, Inc. v. VanWagner, 337 Ark. 443, 990

S.W.2d 522 (1999).  In fact, the Arkansas Courts have long

recognized that a causal relationship may be established
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between an employment-related incident and a subsequent

physical injury based on evidence that the injury manifested

itself within a reasonable period of time following the

incident so that the injury is logically attributable to the

incident, where there is no other reasonable explanation for

the injury. Hall v. Pittman Construction Co., 235 Ark. 104,

357 S.W.2d 263 (1962); Harris Cattle Company v. Parker, 256

Ark. 166, 506 S.W.2d 118 (1974).  However, if the disability

does not manifest itself until months after the accident, so

that reasonable men might disagree about the existence of a

causal connection between the accident and disability, the

issue becomes a question of fact for the Commission's

determination. Kivett v. Redmond Co., 234 Ark. 855, 355

S.W.2d 172 (1962).

In the present case, I find that the claimant has

failed to establish by a preponderance of the credible

evidence that she injured her cervical spine in her fall at

work on June 11, 2005.  

In reaching this conclusion, I am particularly

persuaded by the Form AR-N that the claimant completed on

June 14, 2005, some three days after the fall, which only

lists her injury as to the “lower back”, with no reference

to her upper back or neck.  (R. No. 1 Exh. 1)  By her own

account, the claimant did not seek any medical treatment

after the fall until she saw the company doctor, Dr.
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1Although neither party offered Dr. Roberts’ reports
into evidence, I note from Dr. Baskins’ November 2, 2005
report that Dr. Roberts ordered a lumbar MRI that was
performed on September 26, 2005.  Therefore the claimant
presented to the company physician less than four months
after the incident at work.   

Roberts, three or four months later.1  (T. 10)  The claimant

testified at the hearing that she sought medical treatment

when she began to experience pains in her lower back and up

into the back of her neck going down to her shoulder.  (T.

10)  However the first medical report in the hearing record

containing any mention of neck pain is dated January 12,

2006, approximately seven months after the fall at work. 

(Cl. Exh. 1 p. 3) 

To the extent that the claimant testified at the

hearing that she has “always” complained about her neck

being real sore, even before January 12, 2006 (T. 13), I

note that the claimant did not present into the record any

possible corroborating reports from either her original

treating company physician, Dr. Roberts, or from her family

physician, Dr. Franks, which might substantiate her hearing

testimony about making ongoing neck complaints to her

doctors before January of 2006.  I also note that when asked

about the nature of her work injury during a deposition

conducted on January 20, 2009, the claimant made no

reference whatsoever to her neck.  (R. No. 1 Exh. 2 p. 13,

14, 23) In fact, the claimant testified at the hearing

conducted on September 28, 2010, that she really does not
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know whether the fall hurt her neck, and I note that when

the claimant treated with Dr. Franks who ordered an MRI of

her neck in April of 2006, the claimant’s MRI was paid for

through group insurance.  (T. 29) 

In summary, in light of the claimant’s lack of mention

of her neck in the Form AR-N that she completed three days

after her fall at work, her lack of mention of her neck when

identifying her work injury in her 2009 deposition, and the

lack of any medical reports in the record referring to neck

complaints before January of 2006, I find that the claimant

has failed to establish by a preponderance of the credible

evidence that her neck complaints which were first

documented in the medical records in January of 2006 are

causally related to the fall that she sustained at work on

June 11, 2005.

Issue 2: Was The Course Of Medical Treatment That The       
Claimant Received After January 1, 2010,
Reasonably Necessary For The Compensable Lumbar
Spine Injury That She Sustained On June 11, 2005?

Employers must promptly provide medical services which

are reasonably necessary for treatment of compensable

injuries.  Ark. Code Ann. § 11-9-508(a).  Injured employees

have the burden of proving by a preponderance of the

evidence that medical treatment is reasonably necessary for

treatment of the compensable injury.  Ark. Code Ann. §

11-9-705(a)(3); Jordan v. Tyson Foods, Inc., 51 Ark. App.

100, 911 S.W.2d 593 (1995).  What constitutes reasonably
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necessary medical treatment is a question of fact for the

Commission.  Gansky v. Hi-Tech Engineering, 325 Ark. 163,

924 S.W.2d 790 (1996); Air Compressor Equipment v. Sword, 69

Ark. App. 162, 11 S.W.3d 1 (2000).

Medical treatment intended to reduce or enable an

injured worker to cope with chronic pain attributable to a

compensable injury may constitute reasonably necessary

medical treatment.  Patchell v. Wal-Mart Stores, Inc., 86

Ark. App. 230, 184 S.W.3d 31 (2004).  An employer may also

remain liable for medical treatment reasonably necessary to

maintain a claimant's condition after the healing period

ends.  Artex Hydrophonics, Inc. v. Pippin, 8 Ark. App. 200,

649 S.W.2d 845 (1983).

In addition, the Full Commission explained in Wells v.

Wal-Mart Associates, Full Workers’ Compensation Commission,

Opinion filed May 22, 2002 (W.C.C. No. F100849):

[W]e note that an injured worker is not required
by law to establish a need for ongoing medical
treatment through evidence of objective medical
findings. Williams v. Prostaff Temporaries, 336
Ark. 510, 988 S.W.2d 1 (1999). However, we note
that the presence or absence of ongoing objective
pathology can be a relevant factor.

Whether prescribed treatment is effective in treating a

diagnosed medical condition is a relevant factor for the

Commission to consider in determining whether the treatment

was reasonably necessary.  Winslow v. D & B Mech.

Contractors, 69 Ark. App. 285, 13 S.W.3d 180 (2000). 
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In addition I note that, as here, where the commission

approves a change of physician, and the new physician orders

additional diagnostic testing, the employee has the burden

of establishing that the proposed testing by the new

physician is reasonably necessary.  Goyne v. Crabtree

Contracting Co., 2009 Ark. App. 100, 301 S.W.3d 16.  In

Goyne, an injured worker with a low back injury received a

change of physician to Dr. Chakales who proposed EMG

testing.  However, the Court of Appeals affirmed the

Commission’s denial of the proposed testing under

circumstances where (1) the claimant had previously been

assigned maximum medical improvement and at the end of his

healing period with a 5% impairment, (2) the respondents had

previously provided appropriate medical treatment, physical

therapy and pain management services, and (3) no physician

had opined that surgery was required.  

Likewise, in Chanslor v. Sonic Drive-In, 2010 Ark. App.

557, ___ S.W.3d ___, a worker injured her neck, back and

tailbone in falls at work in 2001 and 2002.  After an MRI

and a period of treatment the worker was released at maximum

medical improvement and full duty work with no impairment in

December of 2002.  After a trip to the emergency room for

back pain in 2006, the injured worker sought and received a

change of physician in 2007 complaining of pain in the

thoracic and lumbar spine with multiple areas of numbness

including the hands and feet.  The new physician proposed a
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new MRI for the workers’ thoracic and lumbar spine and EMG

and nerve conduction studies for the workers’ upper and

lower extremities.  The Court of Appeals found substantial

evidence to affirm the Commission’s denial of the requested

testing in light of evidence that (1) earlier MRIs and x-

rays did not reflect disk ruptures or spinal canal

compromise, (2) the worker was previously released to full

duty in 2002, and (3) there were no medical reports during a

four year gap.

In the present case, I note that prior to the

claimant’s change of physician, the claimant previously

underwent two diagnostic imaging studies for her lumbar

spine at the respondents’ expense: a lumbar MRI performed on

September 26, 2005, and a myelogram with post-myelogram CT

performed on May 8, 2008.  (Cl. Exh. 1 p. 1, 13-5)  Neither

study reflected lumbar disk ruptures or spinal canal

compromise in the claimant’s lumbar spine.  According to

medical reports, she underwent a lumbar epidural steroid

injection at the L4-5 level of her spine on November 2,

2005, and a lumbar epidural injection at the L3-4 level of

her spine on December 19, 2006.  (Cl. Exh. 1 p. 2, 7) 

She also underwent physical therapy, received a TENS unit

and was prescribed medication during Dr. Barry Baskins’

course of treatment over the course of nearly three years

between November 2, 2005, and May 22, 2008.  (Cl. Exh. 1 p.

1-20)
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During the course of his treatment, Dr. Baskin

concluded that the claimant did not have a surgical

condition, and Dr. Baskin found the claimant at maximum

medical improvement the first time with a 5% impairment

related to her lumbar spine on March 23, 2006.  (Cl. Exh. 1

p. 5)  The claimant returned to work until an unrelated

heart condition caused her to become incapacitated from

working in June of 2007. (T. 19)  After obtaining the

results of the lumbar myelogram and post-myelogram CT

performed on May 8, 2008, Dr. Baskin released the claimant

to return to work to regular duty with regards to her back,

indicating that the claimant’s impairment rating remained

5%, and indicating that the claimant would be seen back on

an as needed basis.  (Cl. Exh. 1 p. 20)

The claimant apparently did not return again to Dr.

Baskin, but later received a change of physician from the

Commission and presented to Dr. Harold Chakales for the

first time over a year later on June 24, 2009.  (Cl. Exh. 1

p. 21)  In July of 2009, Dr. Chakales proposed

electrodiagnostic studies and additional epidural steroid

injections.  (Cl. Exh. 1 p. 26)  According to Dr. Chakales’

December 2, 2009, note, the claimant at that time had access

to private insurance, and Dr. Chakales ordered

electrodiagnostic studies, a cervical MRI, a lumbar MRI, and

a cervical epidural steroid injection performed by Dr.

William Ackerman, which were all apparently performed after
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2Dr. Chakales’ January 7, 2010, office note stated that
EMG testing occurred on December 9, 2009.  However, Dr.
Gibson’s electromyography report identifies the examination
date as January 4, 2010.  (Cl. Exh. 1 p. 29, 33)

January 1, 20102, and which are all currently in dispute. 

However, on April 27, 2010, Dr. Chakales indicated that the

claimant had basically reached maximum medical improvement,

although Dr. Chakales was continuing to see the claimant for

scheduled appointments even after the hearing conducted on

September 28, 2010. (T. 23)

The respondents contend that Dr. Chakales’ treatment

after January 1, 2010, has not been reasonably necessary in

relation to her compensable lumbar injury.  For the reasons

discussed below, I agree.

First, with regard to the claimant’s 2010 cervical MRI

and Dr. Ackerman’s 2010 cervical epidural steroid injection,

I find that this MRI and injection were not causally related

to the claimant’s June 11, 2005, compensable injury since I

find that the claimant did not sustain a cervical spine

injury on June 11, 2005.

Second, with regard to the electrodiagnostic study that

Dr. Chakales ordered, I note that at the time this study was

performed, the claimant was complaining in January of 2010

of paresthesia of all four extremities.  (Ch. Exh. 1 p. 29) 

However, the electrodiagnostic test was negative for any

neurological abnormality except bilateral carpal tunnel

syndrome which the claimant has not contended is related to
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her fall on June 11, 2005.  (Cl. Exh. 1 p. 30)  I also note

that the claimant’s first complaint of lower extremity

numbness in the medical record is contained in Dr. Chakales’

report of June 24, 2009, some four years after the fall on

June 11, 2005.  (Cl. Exh. 1 p. 21)  In light of the number

of years between the incident at work and the claimant’s

first report of numbness symptoms, and the lack of evidence

of nerve compression in the claimant’s lumbar spine either

in the claimant’s electrodiagnostic test, in her MRI

studies, or in her myelogram and post-myelogram, I find that

the electrodiagnostic test ordered by Dr. Chakales was not

reasonably necessary in connection with the claimant’s 2005

lumbar spine injury.

Third, with regard to the lumbar MRI that Dr. Chakales

ordered in 2010, I note that there is no evidence in the

record that the claimant’s 2005 lumbar MRI or her 2008

lumbar myelogram and post-myelogram CT were of poor quality

or that either test for some reason failed to reveal the

nature and extent of the claimant’s lumbar spine injury. 

Under these circumstances, the claimant has failed to

establish that the repeat MRI of her lumbar spine performed

on January 4, 2010, was reasonably necessary for diagnosis

and treatment of the claimant’s 2005 compensable lumbar

injury.

Fourth, with regard to the claimant’s ongoing office

visits to Dr. Chakales in 2010 after the additional testing
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and injections, I note that the claimant apparently

continued to follow up with Dr. Chakales approximately every

six weeks, notwithstanding the normal EMG of the claimant’s

back and notwithstanding Dr. Chakales’ indication on

April 27, 2010, that the claimant was basically at maximum

medical improvement after undergoing tests for both her

lumbar and cervical spine.  In concluding that the

respondents are not responsible for any additional treatment

after January 1, 2010, I note that Dr. Chakales himself

indicated on June 9, 2010, that the claimant was no longer a

workers’ compensation case.  (Cl. Exh. 1 p. 33)  In light of

the length of time that elapsed between the claimant’s last

visit in 2008 with Dr. Baskin and her first visit with Dr.

Chakales in 2009, the new numbness complaints documented for

the claimant’s lower extremities in 2009 and 2010, the

negative results for abnormalities on diagnostic testing in

2010 to explain either the numbness complaints or to tie

these complaints back to the claimant’s fall at work in

2005, the course of treatment previously provided by Dr.

Baskin and Dr. Roberts, and Dr. Baskin’s release of the

claimant to full duty for her back in 2008 after several

years of treatment, I find that the respondents had already

provided the claimant all reasonably necessary treatment for

her compensable lumbar injury before January 1, 2010.

FINDINGS OF FACT AND CONCLUSIONS OF LAW
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1. The Arkansas Workers’ Compensation Commission has
jurisdiction.

2. The employee-employer-insurance carrier
relationship existed on June 11, 2005.

3. The claimant sustained a compensable lumbar spine
injury on June 11, 2005.

4. Respondent No. 1 paid a 5% impairment rating
issued by Dr. Barry Baskin.

5. The last medical treatment paid by Respondent No.
1 was for services provided by Dr. Chakales before
January 1, 2010.

6. The claimant has failed to establish by a
preponderance of the evidence that she sustained a
cervical spine injury on June 11, 2005.

7. The claimant has failed to establish by a
preponderance of the evidence that the additional
medical treatment at issue in this claim after
January 1, 2010, was reasonably necessary in
relation to the compensable injury to her lumbar
spine that the claimant sustained on June 11,
2005. 

ORDER

For the reasons discussed herein, this claim must be,

and hereby is, respectfully denied.  The respondents are

directed to pay the court reporter’s fees and expenses

within thirty (30) days of billing.  

IT IS SO ORDERED.

__________________________
MARK CHURCHWELL
Administrative Law Judge


