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STATEMENT OF THE CASE

A hearing was held in the above-styled claim on July 1,

2010, in Texarkana, Arkansas.  A Prehearing Order was

entered in this case on May 10, 2010.  This Prehearing Order

set out the stipulations offered by the parties and outlined

the issues to be litigated and resolved at the present time. 

A copy of the Prehearing Order was made Commission’s Exhibit

No. 1 to the hearing record.  The following stipulations

were submitted by the parties either in the Prehearing Order

or during the course of the hearing and are hereby accepted:

1. The Arkansas Workers’ Compensation Commission has
jurisdiction.

2. The employee/employer/carrier relationship existed
at all relevant times, including May 5, 2008.

3. The respondents accepted as compensable what the
respondents have treated as an aggravation of a
preexisting arthritic condition.
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4. The last medical treatment paid by the respondents
was for services rendered on September 30, 2009.

5. The claimant’s average weekly wage of $631.74
entitles her to compensation rates of $421.00 per
week for temporary total disability and $316.00
per week for permanent partial disability.

 
By agreement of the parties, the issues to be litigated

and resolved at the present time are limited to the

following:

Claimant:

1. Compensation rate (resolved by stipulation).

2. Extent of compensable back injury.

3. Whether the medical treatment claimant has had
since May 5, 2008, on her back has been
reasonable, necessary, and related to her
compensable injuries such that respondents should
be ordered to pay for same, including but not
limited to back surgery that Dr. Shahim performed
on April 30, 2010.

4. Whether claimant is entitled to additional medical
treatment.

5. Temporary total disability compensation from
April 30, 2010, to a date yet to be determined.

6. Attorney’s fees.

Respondent:

1. Additional benefits.

2. Attorney fees.

3. Unauthorized change of physician pursuant to Ark.
Code Ann. § 11-9-514.

4. Application of Ark. Code Ann. § 11-9-411
(reserved).

The record consists of the July 1, 2010, hearing

transcript and the exhibits contained therein.  
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DISCUSSION

The claimant sustained an admittedly compensable back

injury while working at American Fuel Cell & Coated Fabric

(hereinafter “AmFuel”) on May 5, 2008.  AmFuel referred her

to the company doctor, Dr. John Alexander.  (T. 26)  In

addition to her compensable back injury, the claimant was

previously being treated for rheumatoid arthritis.  (T. 31) 

She has been treating for that condition with Dr. Ross

Bandy.  (T. 30) This claim involves liability for treatment

that the claimant received from Dr. Sarah Robertson and Dr.

Reza Shahim for radiculopathy symptoms that she experienced

after her back injury at work.

The claimant continued to work at AmFuel after her

injury at work on May 5, 2008, and Dr. Alexander saw the

claimant on four occasions for her work-related back injury: 

on May 15, 2008, on June 30, 2008, on August 18, 2008, and

on April 23, 2009.  None of Dr. Alexander’s four reports

contain a diagnosis of radiculopathy, although the report

from April 23, 2009, does note that the claimant reported

pain going into her back and right leg.  In a Form AR-3

dated May 6, 2009, Dr. Alexander opined that the claimant

can return to work without restrictions as of April 23,

2009, and that she suffered no permanent impairment due to

her work injury.

While Dr. Alexander’s 2008 reports contain no

indication of an ongoing radiculopathy, I note that Dr.
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Bandy’s report from August 13, 2008, includes a history of

“discomfort in the lower back, radiating down the posterior

thighs to the posterior calves....”  (Jt. Exh. 1 p. 25)  Dr.

Bandy advised the claimant that she appeared to be having

radicular symptoms and also advised her that she should see

the company doctor immediately for re-evaluation.  (Jt. Exh.

1 p. 27)  Although there is no indication that Dr. Alexander

saw the claimant again until April of the next year, Dr.

Alexander did apparently prescribe physical therapy in

August of 2008, and the physical therapists’ notes, similar

to Dr. Bandy’s conclusions that month, indicate that the

claimant was at that time experiencing radiculopathy to her

feet, worse on the right side.  (Jt. Exh. 1 p. 36, 37, 38,

39, 40, 41, 42, 43, 44, 45, 46)

Dr. Bandy’s October 8, 2008, report refers to

radiculopathy.  (Jt. Exh. 1 p. 53)  The November 12, 2008,

report of Dr. Sarah Robertson, the claimant’s family

physician, states that the claimant was experiencing pain

and numbness in her right leg, and Dr. Robertson diagnosed

in relative part “radiculopathy into legs, mostly on the

right since her injury at work....”  (Jt. Exh. 1 p. 56-57) 

Dr. Bandy’s December 4, 2008, report and his January 29,

2009, report each include a diagnosis of radiculopathy. 

(Jt. Exh. 1 p. 67, 73)  Dr. Robertson’s February 27, 2009,

report contains a diagnosis of radiculopathy.  (Jt. Exh. 1

p. 75)  Dr. Bandy’s March 26, 2009, report, his May 19,
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2009, report, and his July 14, 2009, report also each refer

to the presence of radiculopathy.  (Jt. Exh. 1 p. 82 and 90,

99)

Dr. Reza Shahim, a neurosurgeon, evaluated the claimant

for the first time on August 6, 2009, and Dr. Shahim stated

that the claimant had radiculopathy from the right buttocks

to the posterior aspect of her right leg.  (Jt. Exh. 1 p.

103)  The claimant underwent an MRI on August 26, 2009.  Dr.

Shahim opined that the claimant was symptomatic from a

lumbar disk herniation at the L5-S1 level with thecal sac

compression.  (Jt. Exh. 1 p. 108, 148)  When conservative

treatment did not resolve the claimant’s problems, Dr.

Shahim ordered a second MRI, then performed surgery at the

L5-S1 level of the claimant’s spine on April 30, 2010.  This

surgery included a discectomy and decompression.  (Jt. Exh.

1 p. 158)

In the present claim, the claimant seeks an award of

temporary disability compensation from the date of Dr.

Shahim’s surgery, April 30, 2010, through the date of the

hearing held on July 1, 2010, and continuing to a date yet

to be determined.  Since the claimant has paid for

essentially all of her medical care with group insurance,

except for Dr. Alexander’s four visits and the physical

therapy that he ordered, the parties require a determination

as to which other treatment, if any, was reasonably

necessary for treatment of the claimant’s compensable
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injury.  The claimant also seeks an award of additional

treatment and appropriate fees for her attorney.

The respondents contend that the claimant made an

unauthorized change of physician to Dr. Shahim.  (Comm. 

Exh. 1 p. 3)  The respondents’ attorney also contended at

the close of the hearing that the respondents only

controverted Dr. Shahim’s treatment, and that at no point in

time did the respondents ever controvert the claimant’s

entitlement to any additional treatment.  (T. 83)

The respondents did not present any witnesses to rebut

the claimant’s testimony about alleged conversations that

the claimant had with Ben Bauer, in human resources at

AmFuel, and with Joanne Cannatella, the workers’

compensation insurance adjuster for the claimant’s injury. 

The claimant was the only witness who testified at the

hearing.  After hearing her live testimony, observing her

demeanor, and comparing her testimony to the documentary

evidence in the record, I find the claimant to be a credible

witness.

Issue 1: Extent Of The Claimant’s Work-Related Back     
              Injury And Reasonably Necessary Medical        
              Treatment For That Injury.          

To prove the occurrence of a compensable injury as a

result of a specific incident which is identifiable by time

and place of occurrence, the claimant must establish by a

preponderance of the evidence: (1) that an injury occurred

arising out of and in the scope of employment; (2) that the
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injury caused internal or external harm to the body which

required medical services or resulted in disability or

death; (3) that the injury is established by medical

evidence supported by objective findings, as defined in Ark.

Code Ann. § 11-9-102(16); and (4) that the injury was caused

by a specific incident and is identifiable by time and place

of occurrence.  Mikel v. Engineered Specialty Plastics, 56

Ark. App. 126, 938 S.W.2d 876 (1997). 

 A claimant is not required to establish the causal

connection between a work-related incident and an injury by

either expert medical opinion or objective medical evidence.

See, Wal-Mart Stores, Inc. v. VanWagner, 337 Ark. 443, 990

S.W.2d 522 (1999).  In fact, the Arkansas Courts have long

recognized that a causal relationship may be established

between an employment-related incident and a subsequent

physical injury based on evidence that the injury manifested

itself within a reasonable period of time following the

incident so that the injury is logically attributable to the

incident, where there is no other reasonable explanation for

the injury.  Hall v. Pittman Construction Co., 235 Ark. 104,

357 S.W.2d 263 (1962); Harris Cattle Company v. Parker, 256

Ark. 166, 506 S.W.2d 118 (1974).  However, if the disability

does not manifest itself until months after the accident, so

that reasonable men might disagree about the existence of a

causal connection between the accident and disability, the

issue becomes a question of fact for the Commission's
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determination.  Kivett v. Redmond Co., 234 Ark. 855, 355

S.W.2d 172 (1962).  Any resolution of a causation question

must also consider the extent that other possible

explanations exist for the medical condition.  Hays v. Reddy

Ice Group, Inc., 2010 Ark. App. 145.

In the present case, I find that the claimant has

established by a preponderance of the evidence that her L5-

S1 disk herniation and radiculopathy, for which Dr. Shahim

ultimately performed surgery, occurred in her admittedly

compensable pulling incident at work on May 5, 2008, as she

contends.  I reach this conclusion based on evidence which

persuades me that the claimant never had back problems or

radiculopathy before May 5, 2008; that the claimant had

persistent radiculopathy symptoms which began shortly after

May 5, 2008; and based on evidence that Dr. Shahim’s surgery

resolved most of the claimant’s radiculopathy symptoms.

The claimant’s relevant testimony persuades me that she

never had any back problems, any trouble walking, or any

pain in her right leg before May 5, 2008.  (T. 29, 33)  The

respondents offered no witness testimony and no documentary

evidence to the contrary.

The claimant’s relevant testimony, and the reports of

every medical provider who examined the claimant other than

Dr. Alexander, persuade me that the claimant’s radiculopathy

symptoms began within days of the accident on May 5, 2008,

and persisted thereafter until her L5-S1 disk abnormality
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was finally documented by MRI on August 26, 2009.  With

regard to the onset of her radiculopathy symptoms, the

claimant testified that in the ten days between the accident

on May 5, 2008, and her first visit to Dr. Alexander on

May 15, 2008, she hurt all day long from her lower back all

the way down to her foot, and after work it was hard for her

to pick her leg up to get in the car.  (T. 25) Likewise, Dr.

Bandy’s August 13, 2008, report contains a history of pain

radiating to the claimant’s calves for the last couple of

months.  (Jt. Exh. 1 p. 25) With regard to the persistence

of the claimant’s radiculopathy, as documented above, every

medical provider who examined the claimant beginning in

August of 2008, other than Dr. Alexander, was diagnosing 

the claimant with ongoing radiculopathy in nearly every

medical report in the record.

The evidence which persuades me that Dr. Shahim’s

surgery essentially resolved the claimant’s radiculopathy

includes the claimant’s testimony and Dr. Shahim’s post-

surgical report in the record.  Dr. Shahim’s May 13, 2010,

report indicates that at that time the claimant was doing

much better, and the claimant testified when she woke up

after surgery, the pain down her leg was gone.  (Jt. Exh. 1

p. 163, T. 63)  Her muscle spasms are gone.  (T. 64)  Her

residual symptoms at the time of the hearing were some

degree of low back pain when she stands for awhile and
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continuing numbness on three toes of her right foot.  (T.

64)

In concluding that the preponderance of the evidence

establishes that the claimant experienced an L5-S1 disk

injury causing radiculopathy and requiring surgery to treat

that condition, I recognize that the record contains several

somewhat confusing references to arthritis, and the parties

have stipulated that the respondents have treated the

claimant’s injury as an aggravation of a preexisting

arthritic condition.  (Comm. Exh. 1 p. 1)  Perhaps this

stipulation is based on the reference to arthritis in Dr.

Alexander’s only report of 2009 where he states: “I feel

most of her back pain is more underlying arthritic and

conditioning problems.”  (Jt. Exh. 1 p. 84)  Dr. Shahim

indicated in relevant part in his report of April 1, 2010,

that: “The patient has rheumatoid arthritis and has most

likely inflammatory changes in the facet joints in the

lumbar spine.  I have given her the options of undergoing

epidural steroid injections.  Since the symptoms have

worsened, we have discussed repeating the MRI of the lumbar

spine.  Based on her prior MRI, she would be a candidate for

lumbar decompression at L5-S1.”  (Jt. Exh. 1 p. 148)  For

his part, the claimant’s treating rheumatologist, Dr. Bandy,

indicated on November 4, 2009, that: “She reports that she

was told by the company doctor that her back and leg pain

were due to her rheumatoid arthritis, but I advised
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rheumatoid arthritis has never been shown to affect the

thoracic or lumbar spine and certainly those symptoms are

not related to rheumatoid arthritis.”  (Jt. Exh. 1 p. 128)

Regardless of which physician is correct about the

possibility of rheumatoid arthritis causing pain and

inflammation in the facet joints of the claimant’s lumbar

spine, I note that Dr. Shahim is a neurosurgeon, and the

condition at issue in this claim is a radiculopathy caused

by a herniated disk.  Stated differently, Dr. Shahim’s

surgery was intended to treat, and on this record did

effectively treat, the effects of a herniated intervertebral

disk, and not a possibly painful and/or inflamed facet joint

or joints.  Consequently, on this record, I see no credible

evidence to persuade me that either the claimant’s

preexisting arthritis, or any other alternative to the

injury sustained on May 5, 2008, provides any plausible

alternative explanation for the disk-related radiculopathy

symptoms which the claimant began to experience within ten

days of that injury and which persisted thereafter until an

MRI revealed her herniated disk.   

Finally, I also find that the L5-S1 disk herniation at

issue in this claim is established by medical evidence

supported by objective findings.  In this regard, I note

that both the claimant’s first MRI in 2009 and her second 

MRI in 2010 identified the herniated disk, and an MRI is

recognized as an objective medical finding.  Wal-Mart v.
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Leach, 74 Ark. App. 231, 48 S.W.3d 540 (2001).  In light of

the claimant’s credible testimony regarding when her

symptoms began, and the ongoing documented references to

radiculopathy in reports from August of 2008 until the disk

herniation was first identified in the first MRI, I find

that the claimant has also established by a preponderance of

the credible evidence a causal connection between the

objective finding of a herniated disk by MRI and the

incident that occurred at work on May 5, 2008.

Employers must promptly provide medical services which

are reasonably necessary for treatment of compensable

injuries.  Ark. Code Ann. § 11-9-508(a).  Injured employees

have the burden of proving by a preponderance of the

evidence that medical treatment is reasonably necessary for

treatment of the compensable injury.  Ark. Code Ann. §

11-9-705(a)(3); Jordan v. Tyson Foods, Inc., 51 Ark. App.

100, 911 S.W.2d 593 (1995).  What constitutes reasonably

necessary medical treatment is a question of fact for the

Commission.  Gansky v. Hi-Tech Engineering, 325 Ark. 163,

924 S.W.2d 790 (1996); Air Compressor Equipment v. Sword, 69

Ark. App. 162, 11 S.W.3d 1 (2000).

  Medical treatment intended to reduce or enable an

injured worker to cope with chronic pain attributable to a

compensable injury may constitute reasonably necessary

medical treatment.  Patchell v. Wal-Mart Stores, Inc., 86

Ark. App. 230, 184 S.W.3d 31 (2004).  An employer may also
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remain liable for medical treatment reasonably necessary to

maintain a claimant's condition after the healing period

ends.  Artex Hydrophonics, Inc. v. Pippin, 8 Ark. App. 200,

649 S.W.2d 845 (1983).

In the present case, I find that Dr. Shahim’s course of

diagnostic testing and conservative treatment followed

eventually by surgery as documented in the record has been

reasonably necessary to provide the claimant relief from the

chronic effects of the herniated disk that she experienced

at the L5-S1 level of her spine.  I therefore find that a

course of follow up post-surgical treatment at the direction

of Dr. Shahim is also reasonably necessary to treat the

claimant’s compensable injury.  

The claimant does not contend, nor do I find, that Dr.

Bandy’s treatment for the claimant’s rheumatoid arthritis is

reasonably necessary for treatment of the claimant’s work-

related back injury.  As indicated above, Dr. Bandy is sure

that the claimant’s rheumatoid arthritis has nothing to do

with her lumbar spine problems, and his reports make clear

that he has deferred treatment for the claimant’s lumbar

abnormalities to other physicians.     

The claimant treated through her primary care physician

at UAMS-AHEC on five occasions between the time of her

injury and the hearing: July 30, 2008; November 12, 2008;

February 27, 2009, October 7, 2009; and March 26, 2010.  I

fail to detect any causal connection between the claimant’s
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back problems and the visits on July 30, 2008, and on

March 26, 2010, and I therefore find these treatments were

not reasonably necessary for the claimant’s compensable

injury.  (Jt. Exh. 1 p. 20-23 and 141-147)  However, I find

that the remaining visits were reasonably necessary to the

extent that the claimant received services for back pain

with radiculopathy (ICD-729.2) but not for the services she

received under other diagnostic codes.  I note that the

conservative treatment provided to the claimant during these

visits for her back related symptoms included Flexeril for

muscle spasm prescribed on November 12, 2008 (Jt. Exh. 1 p.

55-61); a pulse dose of prednisone prescribed for five days

to help the claimant with back pain on February 27, 2009

(Jt. Exh. 1 p. 74-77); and a refill of Flexeril prescribed

on October 7, 2009 (Jt. Exh. 1 p. 118-123).  In concluding

that these three treatments were reasonably necessary, I am

persuaded by the evidence that Dr. Alexander only saw the

claimant one time during the period between November of 2008

and October of 2009 and did not propose any treatment; by

the evidence that the claimant continued to work full time

and overtime during the period with documented radiculopathy

symptoms; and by the credible evidence that the claimant was

contacting AmFuel’s human resources department and workers’

compensation insurance adjuster seeking additional medical 

treatment from the respondents to no avail.  (T. 39, 40, 41,

45, 46, 50, 51, 55, 56)
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Issue 2: Change Of Physician Issues

The Arkansas Workers’ Compensation Law requires

employers to promptly provide medical treatment as may be

reasonably necessary for a work-related injury.  Ark. Code

Ann. § 11-9-508(a).  The employer has the right to choose

the initial treating physician.  Ark. Code Ann. § 11-9-

508(d)(5)(A); Ark. Code Ann. § 11-9-514(a)(3)(i).  However,

an injured employee has the right to petition the Arkansas

Workers’ Compensation Commission for a one-time change of

physician.  Ark. Code Ann. § 11-9-514(a)(3)(ii)-(iii). 

An employer is generally not liable for a new

physician’s services if the injured employee fails to follow

the statutory rules for a change of physician.  Ark. Code

Ann. § 11-9-514(b).  However, the change of physician rules

do not apply if the employee is not provided notice of the

change of physician rules after the injury.  Ark. Code Ann.

§ 11-9-514(c).  

In addition, the change of physician rules do not apply

if the employer refuses to provide reasonably necessary

medical treatment pursuant to Arkansas Code Annotated

Section 11-9-508.  Sanyo Mfg. Corp. v. Farrell, 16 Ark. App.

59, 696 S.W.2d 779 (1985).  Whether an extended delay in

providing benefits amounts to a refusal to provide benefits

is a question of fact for the Commission, involving

consideration of evidence which may explain the delay or

tend to excuse it, or establishing an employer’s good faith
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effort to fulfill its obligations under the workers’

compensation law.  Ridgeway Pulpwood v. Baker, 7 Ark. App.

214, 218, 646 S.W.2d 711, __ (1983); Hamrick v. The Colson

Co., 271 Ark. 740, 743, 610 S.W.2d 281, __ (Ark. App. 1981).

In the present case, there is no dispute that the

claimant has never filed a request for a change of physician

at the Commission, and the issue at this time is whether the

claimant’s failure to do so prior to treating her back with

Dr. Robertson and Dr. Shahim is excused under the

circumstances of this case.

To the extent that the claimant’s attorney has

questioned the adequacy of the photocopy of the Form N in

the hearing record, I find that the respondents established

adequate delivery of the change of physician rules through a

Commission prescribed Form AR-N signed by the claimant. 

While I recognize that the photocopy of the signed Form N in

the record is blank on the back, and therefore does not

contain the change of physician rules on the back of the

photocopy, the claimant testified that it was her signature

on the document and that she signed the document either for

her supervisor or with her supervisor.  (T. 23)  I note that

the line above the claimant’s signature on the photocopied

Form AR-N states that “My signature below indicates that I

have been provided with my rights regarding change of

physician.”  The Arkansas Court of Appeals has indicated

that a signature under these circumstances is evidence of
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1Although the letter may appear to originate from the
Commission’s Legal Advisor Division, I note for clarity that
these letters actually originate from the Compliance
Division under the direction of Carl Bayne, Division Head.  

receipt of the rules which were contained on the original

two-sided form.  Sharp v. Lewis Ford, Inc., 78 Ark. App.

164, 78 S.W.3d 746 (2002).

To the extent that the respondents’ attorney contended

at the conclusion of the hearing that the respondents have

only intended to controvert Dr. Shahim’s treatment (and not

all additional medical treatment) in their Commission

filings in this case, I find that the respondents have

presented no credible evidence in support of this

contention.  I note that a letter from the Workers’

Compensation Commission1 addressed to the claimant on

November 12, 2009, states:

The Insurance carrier/TPA in this claim for
workers’ compensation medical benefits has
informed us that it is denying this medical only
claim.  (Jt. Exh. 1 p. 125a)

     Joanne Cannatella, the adjuster in this claim, sent the

following letter dated January 20, 2010, to Carl Bayne at

the Commission:

Dear Mr. Bayne:

We are in receipt of the ARC filed by Ms. Jackson
and her attorney, Mr. Giles.

We had previously filed AR2 in which we indicated
that we did accept the initial claim and paid
medical only.  We controverted future medical
treatment as not related to this claim.
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Our position remains the same at this time.

Very truly yours, (Jt. Exh. 1 p. 140a)

Absent any words of limitation or qualification in Ms.

Cannatella’s letter of January 20, 2010, her letter

indicates that the respondents had controverted all

additional medical treatment, and not just treatment

proposed by Dr. Shahim as Mr. Ryburn asserted at the close

of the hearing.  I point out that had Ms. Cannatella

intended only to controvert any treatment from Dr. Shahim,

she could have easily indicated as much in her

correspondence.  Consequently, from these two documents, I

conclude that the respondents controverted the claimant’s

entitlement to additional medical treatment at least by

November 12, 2009, so that the change of physician rules no

longer applied by that date.

The remaining issue is whether the preponderance of the

evidence establishes that, at some point before November 12,

2009, the respondents unreasonably refused to provide the

claimant additional medical care before or during her course

of unauthorized but reasonably necessary treatment with Dr.

Robertson on November 12, 2008, on February 27, 2009, and on

October 12, 2009, and with Dr. Shahim on August 26, 2009,

and on October 19, 2009.  For the reasons discussed below, I

conclude on this record that the respondents’ delay in

providing the claimant treatment has not been justified in
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any way, so that the respondents are liable for this

treatment as well.

In determining whether delays in providing benefits are

justified, the Full Commission has previously found that a

physician’s proposed surgery was controverted under

circumstances where the respondents delayed for four months

and required the physician’s deposition before approving

treatment.  Danny M. Barnard v. TTC Illinois, Inc., Full

Workers’ Compensation Commission, Opinion filed January 30,

2002 (E912333).  In Marvin Harris v. Halley Oil, Inc., Full

Workers’ Compensation Commission, Opinion filed April 21,

2000 (E812508), the Full Commission found that an employer

controverted a claimant’s entitlement to benefits by failing

or refusing for eight months after the injury to notify the

carrier of the injury.  Marvin Harris v. Halley Oil, Inc.,

Full Workers’ Compensation Commission, Opinion filed

April 21, 2000.

     In the present case, the record indicates that the

physical therapists who treated the claimant in August of

2008 on referral from Dr. Alexander documented decreased

range of motion and radiculopathy, and that the claimant was

having at that time severe difficulty performing her

activities of daily living and her work activities.  (Jt.

Exh. 1 p. 36, 38, 39, 41, 42, 43, 45, 46)  The claimant

testified that she contacted Ben Bauer about going back to

Dr. Alexander after therapy, but Mr. Bauer indicated that he
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needed to contact Joanne before he could let the claimant

know something.  According to the claimant, she heard this

explanation repeatedly.  (T. 39-41, 45, 46, 50, 51, 55-56) 

Notwithstanding the claimant’s documented radiculopathy

symptoms and limitations as documented in her therapists’

records, there is no dispute that she was not returned by

the respondents to see Dr. Alexander until eight months

later, on April 23, 2009.  (Jt. Exh. 1 p. 100)  The

respondents have offered no evidence to rebut the claimant’s

testimony that she was seeking a return visit to Alexander

or another physician from Mr. Bauer, and the respondents

have offered no evidence to explain their eight month delay,

much less to justify their delay of eight months in

returning the claimant to her authorized treating physician. 

Absent any evidence to justify their not authorizing the

claimant to return to her authorized treating physician for

eight months after her physical therapy, I find that the

respondents’ refusal to provide the claimant additional

medical treatment became unjustified at least by the time

the claimant presented to Dr. Robertson with her back

problems for the first time on November 12, 2008. 

Consequently, I find that the change of physician rules do

not apply to either Dr. Robertson’s reasonably necessary

medical treat awarded herein, or to Dr. Shahim’s reasonably

necessary medical treatment awarded herein.
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Issue 3: Temporary Disability Compensation.          

Temporary total disability for unscheduled injuries is

that period within the healing period in which a claimant

suffers a total incapacity to earn wages.  Arkansas State

Highway & Transportation Dept. v. Breshears, 272 Ark. 244,

613 S.W.2d 392 (1981).  The healing period ends when the

underlying condition causing the disability has become

stable and nothing further in the way of treatment will

improve that condition.  Mad Butcher, Inc. v. Parker, 4 Ark.

App. 124, 628 S.W.2d 582 (1982).

Since Dr. Shahim’s discectomy and decompression were

intended to improve the permanent nature of the claimant’s

compensable injury, I find that the claimant will remain

within a healing period while she recovers from that

surgery.  Dr. Shahim had not placed the claimant at maximum

medical improvement or the end of her healing period at the

time of the hearing conducted on July 1, 2010, and Dr.

Shahim had not yet issued any reports releasing the claimant

to return to work.  Her next return visit after the hearing

was set for July 12, 2010.  (T. 64)  A twenty-one year

employee at AmFuel, the claimant had not yet returned to

work at the time of the hearing, but intended to go back to

AmFuel to perform her old job if released by Dr. Shahim to

do so.  (T. 74)

On this record, I find that the claimant has

established by a preponderance of the evidence that she
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remained within her post-surgical healing period and was

temporarily totally disabled from April 30, 2010, through

the date of the hearing and continuing to a date yet to be

determined.

I note that at least a portion of the claimant’s

medical treatment has been paid by Health Advantage, and the

claimant has received disability payments through USABLE. 

The parties have reserved all issues regarding application

of Arkansas Code Annotated Section 11-9-411 to the benefits

at issue in this claim.    

FINDINGS OF FACT AND CONCLUSIONS OF LAW

1. The Arkansas Workers’ Compensation Commission has
jurisdiction.

2. The employee/employer/carrier relationship existed
at all relevant times, including May 5, 2008.

3. The respondents accepted as compensable what the
respondents have treated as an aggravation of a
preexisting arthritic condition.

4. The last medical treatment paid by the respondents
was for services rendered on September 30, 2009.

5. The claimant’s average weekly wage of $631.74
entitles her to compensation rates of $421.00 per
week for temporary total disability and $316.00
per week for permanent partial disability.

6. The claimant’s compensable back injury includes an
L5-S1 disk herniation causing impingement.

7. The claimant has established by a preponderance of
the evidence that all of the medical treatment
that she has received at the direction of Dr.
Shahim has been reasonably necessary for her
compensable injury, including but not limited to
Dr. Shahim’s office visits, MRIs, and surgery. 
The claimant has established by a preponderance of
the evidence that the treatment she received from
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Dr. Robertson on November 12, 2008, on
February 27, 2009, and on October 7, 2009, was
reasonably necessary for her compensable injury.

8. The claimant has established by a preponderance of
the evidence that additional follow up treatment
by Dr. Shahim is reasonably necessary for her
compensable back injury.

9. The claimant has established by a preponderance of
the evidence that she has been temporarily totally
disabled from April 30, 2010, through the date of
the hearing and continuing to a date yet to be
determined.

10. The preponderance of the evidence establishes that
the change of physician rules in Ark. Code Ann. §
11-9-514 do not apply to the medical benefits
awarded herein because the preponderance of the
evidence establishes that the respondents refused
to provide the claimant appropriate medical
treatment prior to the date that she first
presented to Dr. Robertson for reasonably
necessary medical treatment for her back on
November 12, 2008.

11. The parties have reserved all issues regarding the
application of Ark. Code Ann. § 11-9-411 to the
award of benefits made herein.

12. The claimant’s attorney is entitled to a 25%
attorney’s fee on the indemnity benefits awarded
herein.

AWARD

The respondents are directed to pay benefits in

accordance with the findings set forth herein.  All accrued

sums shall be paid in a lump sum without discount and this

award shall earn interest at the legal rate until paid,

pursuant to Ark. Code Ann. § 11-9-809, and Couch v. First

State Bank of Newport, 49 Ark. App. 102, 898 S.W.2d 57

(1995), and Burlington Industries, et al v. Pickett, 64 Ark.
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App 67, 983 S.W.2d 126 (1998); reversed on other grounds 336

Ark. 515, 988 S.W.2d 3 (1999).

The claimant’s attorney is entitled to a 25% attorney’s

fee on the indemnity benefits awarded herein, one-half of

which is to be paid by the claimant and one-half to be paid

by the respondents in accordance with Ark. Code Ann. § 11-9-

715 and Death & Permanent Total Disability Trust Fund v.

Brewer, 76 Ark. App. 348, 65 S.W.3d 463 (2002). 

The respondents are directed to pay the court

reporter’s fees and expenses within thirty (30) days of

billing.  

IT IS SO ORDERED.

__________________________
MARK CHURCHWELL
Administrative Law Judge


