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Hearing conducted before Administrative Law Judge Barbara Webb on March 3,
2010, in Little Rock, Pulaski County, Arkansas.

The claimant appeared Pro Se.

The respondents were represented by Honorable Michael J. Dennis, Attorney at
Law, Pine Bluff, Arkansas.

ISSUES

A hearing was conducted to determine whether or not this claim should be

dismissed for failure to prosecute pursuant to Dillard v. Benton County Sheriff’s

Office, 87 Ark. App. 379, 192 S.W.3d 287 (2004).

After review of the Commission’s file, the full hearing, and a review of the

hearing record, I find the motion should be granted.

STATEMENT OF THE CASE

The claimant filed an AR-C form with the Commission on January 22,

2009, alleging a compensable injury to his right arm/elbow.  Claimant filed a

request for a hearing for additional benefits on March 12, 2009.  The claim was

then assigned to this administrative law judge and prehearing questionnaires
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were sent to the parties.  Claimant failed to respond to the prehearing

questionnaire; however, subsequently claimant filed a request for a change of

physician.  In response to claimant’s request for a change of physician,

respondents’ counsel advised that the compensability of the claimant’s carpal

tunnel was controverted.  By letter dated June 3, 2009, this administrative law

judge advised the parties that the compensability issue would need to be

addressed prior to whether the claimant would be entitled to a change of

physician, and the claimant was again advised to file a response to the

prehearing questionnaire within ten (10) days from the date of this letter.

Claimant again failed to respond to the prehearing questionnaire, and by letter

filed June 9, 2009, requested that the file be returned to the Commission’s

general files.

Respondent then filed a motion to dismiss for lack of prosecution on

December 23, 2009, with a certificate of service to the claimant.  The claimant

never responded to the motion to dismiss in writing.  This administrative law

judge sent the claimant a letter dated January 4, 2010, advising claimant to file

a response within twenty (20) days.  Still, with no response from the claimant, a

hearing was set for March 3, 2010, at 10:30 a.m., and a notice of said hearing

was sent to the claimant by certified mail on February 1, 2010.  On February 25,

2010, the claimant contacted the administrative assistant for this administrative
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law judge by telephone and told her that he had received the notice of the

hearing and that he did not want to pursue his claim. Proof of claimant’s receipt

of the January 4, 2010, letter and certified notice of hearing was introduced into

the hearing record on March 3, 2010, and shows claimant received the

January 4, 2010, letter on January 8, 2010, and the certified notice of hearing on

February 4, 2010.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

A review of the evidence shows that claimant has had ample opportunity

to pursue his case but he has failed to request a hearing or otherwise pursue his

claim.  There are two provisions for dismissal of claims:

A.C.A. § 11-9-702(a)(4):

If within six (6) months after the filing of a claim for compensation,
no bona fide request for a hearing has been made with respect to
the claim, the claim may, upon motion and after hearing, be
dismissed without prejudice to the refiling of the claim within
limitation periods specified in subdivisions (a)(1)-(3) of this section.

Rule 13:

The Commission may, in its discretion, postpone or recess hearings
at the instance of either party or on its own motion.  No case set for
hearing shall be postponed except by approval of the Commission
or Administrative Law Judge.

In the event neither party appears at the initial hearing, the case
may be dismissed by the Commission or Administrative Law Judge,
and such dismissal order will become final unless an appeal is
timely taken therefrom or a proper motion to reopen is filed with the
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Commission within thirty (30) days from receipt of the order.

Upon meritorious application to the Commission from either party in
an action pending before the Commission, requesting that the claim
be dismissed for want of prosecution, the Commission may, upon
reasonable notice to all parties, enter an order dismissing the claim
for want of prosecution.  (Effective March 1, 1982)

In the instant case, the Respondent has requested that the claim be

dismissed with prejudice.  The Commission does have the authority to dismiss

appropriate cases with prejudice.  Loosey v. Osmose Wood Preserving Co., 23

Ark. App. 137, 744 S.W.2nd 402 (1988); Johnson v. Triple T Foods, 55 Ark. App.

83, 929 S.W.2d 730 (1996); Paskell v. S & C Operating, Full Commission Opinion

filed July 28, 1999 (E702685).  However, the Commission has held that the harsh

remedy of dismissal with prejudice is not allowed under the plain language of Ark.

Code Ann. § 11-9-702(a)(4).  Neal v. Cajun Operating Co, 2008 AWCC 133, Full

Commission Opinion filed October 16, 2008 (F612693).  The Commission has

held that with respect to dismissals under Commission Rule 13, it prefers

dismissals without prejudice.  See, Richard Bice v. Bromley Auto Parts, Full

Commission Opinion filed August 7, 1997 (E600073); Terry Holman v. Form-All,

Full Commission Opinion filed April 17, 1997 (E214277); Terri Francis v. EOA

Washington County Headstart, Full Commission Opinion filed November  18,

1996 (E217992); Laura Hutcheson v. North Arkansas Poultry, Full Commission

Opinion filed October 23, 1991 (D902143); and James Woods v. Arkansas Waste



GEORGE R. JACKSON - F900654

-5-

Disposal, Full Commission Opinion filed May 2, 1990 (D015483).  Furthermore,

the Arkansas Supreme Court has also consistently indicated a preference for

dismissal without prejudice.  See, Professional Adjustment Bureau v. Strong, 275

Ark. 249, 286 Ark. 20, 688 S.W.2d 934 (1982); Cory v. Mark Twain Life Insurance

Company, 286 Ark. 20, 688 S.W.2d 934 (1985).  

After review, I make the following findings of fact:

1) The Arkansas Workers’ Compensation Commission has

jurisdiction of this claim.

2) After reasonable notice, the claimant has failed to prosecute

his claim.

At the request of the respondents and after a full hearing, this case is

hereby dismissed without prejudice for failure to prosecute pursuant to A.C.A. §

11-9-702 and Rule 99.13 of the Arkansas Workers’ Compensation Commission.

IT IS SO ORDERED.

BARBARA WEBB

Administrative Law Judge

BW/pjb


