
BEFORE THE ARKANSAS WORKERS' COMPENSATION COMMISSION

WCC NO.  F800254

KAREN HENDERSON, Employee  CLAIMANT

ST. MARY - ROGERS MEMORIAL HOSPITAL, Employer  RESPONDENT

SISTERS OF MERCY HEALTH SYSTEM, Carrier RESPONDENT

OPINION FILED FEBRUARY 2, 2010

Hearing before ADMINISTRATIVE LAW JUDGE GREGORY K. STEWART in Springdale,
Washington County, Arkansas.

Claimant represented by ANDREW HATFIELD, Attorney, Rogers, Arkansas.

Respondents represented by RANDY MURPHY, Attorney, Little Rock, Arkansas.

STATEMENT OF THE CASE

On January 6, 2010, the above captioned claim came on for a hearing at

Springdale, Arkansas.   A pre-hearing conference was conducted on April 22, 2009, and

a pre-hearing order was filed on April 24, 2009.   A copy of the pre-hearing order has been

marked Commission's Exhibit #1 and made a part of the record without objection.

At the pre-hearing conference the parties agreed to the following stipulations:

1.   The Arkansas Workers’ Compensation Commission has jurisdiction of the within

claim.

2.   The employee/employer relationship existed between the parties at all relevant

times.

3.   The claimant sustained compensable injuries to her left knee, right hip, right

shoulder, and neck on August 29, 2007.

At the time of the hearing the parties agreed to stipulate that claimant earned

sufficient wages to entitle her to the maximum compensation rate in effect for 2007.

At the pre-hearing conference the parties agreed to litigate the following issues:
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1.   Permanent partial disability benefits relating to the right hip injury, including

impairment and wage loss.

2.   Continuing medical benefits.

3.   Attorney fee.

At the time of the hearing the claimant withdrew as an issue her entitlement to

continuing medical benefits.

The claimant contends she sustained an injury to her right hip on August 29, 2007,

which was accepted as compensable.  She underwent surgery on her right hip on January

4, 2008 and subsequently underwent physical therapy.  Claimant contends she is entitled

to permanent partial disability benefits as a result of the surgery as well as wage loss and

a controverted attorney fee. 

The respondents contend that appropriate benefits have been paid as a result of

claimant’s compensable injuries.  Respondents contend that claimant’s current problems

and any disability are related to her preexisting conditions including a diagnosis of

fibromyalgia and not the work-related injury.

From a review of the record as a whole, to include medical reports, documents, and

other matters properly before the Commission, and having had an opportunity to hear the

testimony of the witness and to observe her demeanor, the following findings of fact and

conclusions of law are made in accordance with A.C.A. §11-9-704:

FINDINGS OF FACT & CONCLUSIONS OF LAW

1.   The stipulations agreed to by the parties at the pre-hearing conference

conducted on April 22, 2009, and contained in a pre-hearing order filed April 24, 2009, are

hereby accepted as fact.

2.   The parties’ stipulation that claimant earned sufficient wages to entitle her to the

maximum compensation rate in effect for 2007 is also hereby accepted as fact.
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3.   Claimant has met her burden of proving by a preponderance of the evidence

that she is entitled to permanent partial disability benefits in an amount equal to 28% to

the body as a whole.  This includes a 3% impairment rating and wage loss in an amount

equal to 25%.

4.   Respondent has controverted claimant’s entitlement to all unpaid indemnity

benefits.

FACTUAL BACKGROUND

On August 29, 2007, the claimant was employed by the respondent as a registered

nurse in its intensive care unit.  Claimant testified that she provided total patient care in

the ICU and was paid at the rate of $28.50 per hour. 

On August 29, 2007 while working in the ICU claimant was kneeling on the floor to

start an IV on a patient and as she stood up to remove an IV from the other arm she

twisted and fell, injuring her hip as well as her left knee, right shoulder, and neck.

Claimant testified that after a few days the other injuries resolved, but that she

continued to have pain in her right hip.  Claimant’s initial medical treatment was provided

by Dr. Low who in a report dated September 6, 2007, stated that her examination of the

claimant was consistent with trochanteric bursitis of the hip.  Dr. Low prescribed

medication, ice, rest, and stretching exercises.  In addition, she released claimant to return

to work with restrictions.

Dr. Low also ordered physical therapy and when claimant’s condition did not

improve she referred claimant to Dr. Griffey for an orthopaedic consultation.  Dr. Griffey’s

first evaluation occurred on October 18, 2007.  Dr. Griffey also indicated that he believed

claimant suffered from trochanteric bursitis, but he also ordered an MRI scan to make sure

that nothing was missed.  The MRI scan was performed on October 29, 2007 and was read

as normal.
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In a report dated November 1, 2007, Dr. Griffey noted that the claimant’s MRI scan

looked normal and indicated that he believed the claimant suffered from a severe and

recalcitrant case of bursitis.  Dr. Griffey provided claimant an injection, physical therapy,

and rest.  In a report dated November 13, 2007 Dr. Griffey noted that the treatment had

not improved claimant’s condition.  As a result, he ordered an MR arthrogram to determine

whether there was evidence of a labral tear. 

According to Dr. Griffey’s report of December 12, 2007, the MR arthrogram revealed

a detached labrum which he indicated would probably require surgery.  As a result, Dr.

Griffey referred claimant to a physician who performed hip arthroscopic procedures, Dr.

Chris Dougherty.

Claimant was evaluated by Dr. Dougherty on December 12, 2007 and his report of

that date indicates that claimant has a labral tear which will require surgery.  He also noted

that claimant suffered from trochanteric bursitis and indicated that the trochanteric region

would be addressed with a bursal debridement and IT band release.

Dr. Dougherty performed the surgery on January 2, 2008 and his subsequent notes

indicate that claimant continued to have some hip pain after her surgery and he eventually

referred claimant to his brother, Dr. John Dougherty, for physical therapy.  Dr. John

Dougherty treated claimant with therapy, medication, and work restrictions.  

Claimant has also undergone an evaluation by Dr. Safman in Little Rock and has

been diagnosed as suffering from fibromyalgia.  

In a report dated October 27, 2008, Dr. Chris Dougherty indicated that he believed

claimant’s restrictions were permanent in nature and he assigned claimant a permanent

physical impairment rating in an amount equal to 7% to the lower extremity.

The claimant did not return to work for the respondent as a registered nurse after

her compensable injury.  Instead, she currently works for the respondent as a charge

capture analyst for the emergency department.  Her job duties require her to read
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emergency department records, assess the procedures performed, and determine the

proper charges for services rendered.  Claimant is paid $19.50 per hour as a charge

capture analyst.

Claimant has filed this claim contending that she is entitled to permanent partial

disability benefits relating to her hip injury.  Specifically, claimant contends that she has

suffered permanent impairment and that she is entitled to wage loss.

ADJUDICATION

The initial issue for consideration involves claimant’s contention that she is entitled

to permanent partial disability benefits as a result of permanent impairment resulting from

her compensable hip injury. As previously noted, Dr. Chris Dougherty assigned the

claimant a permanent physical impairment rating in an amount equal to 7% to the lower

extremity in his report of October 27, 2008.  In an undated letter submitted into evidence

at Page 59 of the claimant’s exhibit, Dr. Dougherty indicated that his impairment rating was

based upon radiographs as well as the claimant’s range of motion of the hip, debridement

of the labral cartilage, and the AMA Guides, Fourth Edition.  

In contending that claimant has not suffered any permanent impairment as a result

of her compensable hip injury, the respondent relies primarily upon the opinion of Dr.

Peeples, orthopaedic surgeon.  Claimant was not evaluated by Dr. Peeples; instead, Dr.

Peeples  reviewed the claimant’s medical records and wrote a report dated June 17, 2009.

In addition, Dr. Peeples testified by deposition.  Dr. Peeples is of the opinion that claimant

did not suffer any traumatic injury which resulted in any permanent impairment.  Dr.

Peeples is also of the opinion that claimant’s trochanteric bursitis did not occur at the time

of her injury, but instead occurred after the MRI scan on October 29, 2007.  It is Dr.

Peeples’ opinion that that MRI scan was read as normal and that if claimant suffered from

trochanteric bursitis at that time it would have been visible on the MRI scan.  Likewise, Dr.
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Peeples is of the opinion that the anatomic changes in the labrum which were discovered

by Dr. Chris Dougherty during the surgical procedure does not prove that they were

caused by the fall.  It is his opinion that the mechanics of claimant’s fall could not have led

to such a tear. 

I find that the opinion of Dr. Chris Dougherty and the remaining treating physicians

in this case is entitled to greater weight than the opinion of Dr. Peeples.  First, Dr. Peeples

has not examined the claimant but instead has relied only upon his review of the medical

records in forming his opinion.  In addition, Dr. Peeples has not reviewed the MRI films

themselves, but has merely read the radiologist report.  On the other hand, those MRI

scans have been reviewed by Dr. Dougherty.  Furthermore, in response to the opinion of

Dr. Peeples, Dr. Dougherty in the undated letter indicated that a diagnosis of trochanteric

bursitis is generally based on a clinical exam and that changes might not be present on

an MRI scan unless the trochanteric bursitis is severe.  With regard to this issue, I note

that a diagnosis of trochanteric bursitis was made by Dr. Low at the time of the initial

evaluation on September 6, 2007.  Furthermore, claimant was also diagnosed as suffering

from that condition by Dr. Griffey and Dr. John Dougherty.  Also, Jon Lee, the physical

therapist, indicated in a report dated September 28, 2007 that claimant “demonstrates

signs consistent with traumatic right trochanteric bursitis.”

In short, I simply find that Dr. Dougherty’s opinion is entitled to greater weight than

Dr. Peeples under the circumstances presented in this case.  Dr. Dougherty has been

claimant’s authorized treating physician and he performed surgery on the claimant’s hip

in January 2008.  On the other hand, Dr. Peeples has not examined the claimant and has

not had the benefit of actually reviewing the films from the MRI scans.  Finally, claimant’s

condition has been diagnosed as trochanteric bursitis since the time of the initial

evaluation on September 6, 2007.

In assigning the impairment rating of 7% to the lower extremity, Dr. Dougherty in his
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report of October 27, 2008 indicated that the impairment rating was “unspecified”.

Furthermore, in the undated letter, Dr. Dougherty attempted to explain the basis for his

impairment rating.  However, I find that the impairment rating for claimant should be

determined by Table 64 of the AMA Guides, Fourth Edition.  Table 64 provides that chronic

trochanteric bursitis entitles an individual to an impairment rating of 7% to the lower

extremity or 3% to the body as a whole.  Because the injury is to claimant’s hip, I find that

she has suffered a permanent physical impairment in an amount equal to 3% to the body

as a whole.

The second issue for consideration involves claimant’s request for permanent

partial disability benefits attributable to a loss in wage earning capacity.  In determining

the extent of wage loss, the Commission may take into account various factors.  These

factors include the impairment itself as well as the claimant’s age, education, work

experience, and any other factors reasonably expected to affect future earning capacity.

A.C.A. §11-9-522(b)(1).

Here, the claimant is 56 years old and she has a bachelor of science degree in

nursing.  As previously noted, the claimant worked for the respondent as a registered

nurse in its intensive care unit department.  However, claimant is currently working as a

charge capture analyst for the emergency department.  Claimant testified that she was

previously paid at an hourly rate of $28.50 per hour and that she currently earns $19.50

as a charge capture analyst.  Claimant testified that she can no longer physically perform

the work as a registered nurse.  Specifically, claimant testified that she cannot run up and

down the hall, turn and reposition patients, or transfer patients.  Claimant testified that all

of the nursing care jobs require physical abilities that she cannot perform due to the pain

in her hip area.  

As previously noted, Dr. Chris Dougherty referred claimant to Dr. John Dougherty

for evaluation and therapy of her right hip.  Dr. John Dougherty on June 30, 2008 released
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claimant to return to work with restrictions.  He indicated that claimant should not engage

in activity which required overhead lifting, that she should perform no lifting, and that she

should limit her ambulation.  Dr. Dougherty indicated that claimant could twist infrequently

and that she could stand frequently.  Based upon these work restrictions, claimant would

not be capable of returning to work as a registered nurse.

In a report dated October 27, 2008, Dr. Chris Dougherty indicated that he had no

change in claimant’s work recommendations at that time and based upon her diagnosis

it was his opinion that claimant’s work restrictions were permanent.

Accordingly, based upon the foregoing wage loss factors, I find that claimant has

met her burden of proving by a preponderance of the evidence that she has suffered a loss

in wage earning capacity in an amount equal to 25% to the body as a whole as a result of

her compensable injury.  Based upon the work restrictions assigned to her by her treating

physician, claimant is no longer capable of working as a registered nurse.  Instead,

claimant’s work for the respondent has been reduced to essentially a sedentary-type

position paying $19.50 per hour as opposed to her previous rate of $28.50 per hour.

In summary, I find that claimant has met her burden of proving by a preponderance

of the evidence that she is entitled to permanent partial disability benefits in an amount

equal to 28% to the body as a whole.  This consists of a permanent impairment rating in

an amount equal to 3% to the body as a whole as well as a loss in wage earning capacity

in an amount equal to 25% to the body as a whole. 

AWARD

Claimant has met her burden of proving by a preponderance of the evidence that

she is entitled to permanent partial disability benefits in an amount equal to 28% to the

body as a whole based upon a 3% impairment rating and a 25% loss in wage earning

capacity.  Respondent has controverted claimant’s entitlement to permanent partial
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disability benefits.

Pursuant to A.C.A. §11-9-715(a)(1)(B), claimant’s attorney is entitled to an attorney

fee in the amount of 25% of the compensation for indemnity benefits payable to the

claimant.   Thus, claimant’s attorney is entitled to a 25% attorney fee based upon the

indemnity benefits awarded.   This fee is to be paid one-half by the carrier and one-half by

the claimant.  

The respondents are ordered to pay the court reporter’s charges for preparing the

hearing transcript in the amount of $268.25.

All sums herein accrued are payable in a lump sum without discount and this award

shall bear interest at the maximum legal rate until paid.

IT IS SO ORDERED.

                                                                         
GREGORY K. STEWART
ADMINISTRATIVE LAW JUDGE


