
BEFORE THE ARKANSAS WORKERS' COMPENSATION COMMISSION

WCC NO.  F606808

JILL HATFIELD, Employee  CLAIMANT

WILLSTAFF, Employer  RESPONDENT #1

AMERICAN HOME ASSURANCE COMPANY, Carrier RESPONDENT #1

DEATH & PERMANENT TOTAL DISABILITY TRUST FUND             RESPONDENT #2

OPINION FILED NOVEMBER 23, 2010

Hearing before ADMINISTRATIVE LAW JUDGE GREGORY K. STEWART in Springdale,
Washington County, Arkansas.

Claimant represented by HADLEY HINDMARSH, Attorney, Rogers, Arkansas.

Respondent #1 represented by DAVID JONES, Attorney, Little Rock, Arkansas.

Respondent #2 represented by CHRISTY KING, Attorney, Little Rock, Arkansas; although
not participating in hearing.

STATEMENT OF THE CASE

On October 20, 2010, the above captioned claim came on for a hearing at

Springdale, Arkansas.   A pre-hearing conference was conducted on August 11, 2010, and

a pre-hearing order was filed on that same date.   A copy of the pre-hearing order has

been marked Commission's Exhibit #1 and made a part of the record without objection.

At the pre-hearing conference the parties agreed to the following stipulations:

1.   The Arkansas Workers’ Compensation Commission has jurisdiction of the within

claim.

2.   The employee/employer/carrier relationship existed between claimant and

respondent #1 at all relevant times.

3.   The claimant sustained a compensable injury on March 27, 2006.

4.   The claimant was earning an average weekly wage of $354.18 which would
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entitle her to compensation at the rate of $236.00 for total disability benefits and $177.00

for permanent partial disability benefits.

At the pre-hearing conference the parties agreed to litigate the following issues:

1.   Compensability of neurological injury.

2.   Medical related to neurological injury.

3.   Date of maximum medical improvement.

4.   Permanent total disability benefits.

5.   Attorney fee.

The claimant contends that she suffered a compensable neurological injury and is

entitled to payment of medical related to this injury.  She also contends she is permanently

totally disabled. 

Respondent #1 contends that claimant has not suffered a compensable neurological

injury and that she is not entitled to permanent total disability benefits.

Respondent #2 contends that if the claimant is found to be permanently and totally

disabled, the Trust Fund stands ready to commence weekly benefits in compliance with

A.C.A. §11-9-502.  Therefore, the Trust Fund has not controverted the claimant’s

entitlement to benefits.

From a review of the record as a whole, to include medical reports, documents, and

other matters properly before the Commission, and having had an opportunity to hear the

testimony of the witness and to observe her demeanor, the following findings of fact and

conclusions of law are made in accordance with A.C.A. §11-9-704:

FINDINGS OF FACT & CONCLUSIONS OF LAW

1.   The stipulations agreed to by the parties at the pre-hearing conference

conducted on August 11, 2010, and contained in a pre-hearing order filed that same date,

are hereby accepted as fact.
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2.   Claimant has failed to prove by a preponderance of the evidence that she

suffered a compensable neurological injury on March 27, 2006.

3.   Claimant has failed to prove by a preponderance of the evidence that she is

permanently totally disabled as a result of her compensable injury.  Claimant has failed to

prove by a preponderance of the evidence that she is entitled to any permanent disability

benefits as a result of her March 27, 2006 injury.

FACTUAL BACKGROUND

The claimant is a 37-year-old woman who was assigned by the respondent, a

temporary agency, to work for Enco as a delivery driver.  On March 27, 2006, the claimant

was in the warehouse at Enco for the purpose of signing a time card when she was struck

in the head by a box of foam board material which weighed approximately 12 pounds.

Claimant testified that she does not remember a lot of what happened immediately after

she was hit, but does remember walking off away from everyone, grabbing her knees and

stomach, and feeling sick.  Claimant testified that she threw up after this incident and was

given an ice pack to put on her neck.  Claimant did not seek any medical treatment at that

time, but instead continued to work the remainder of her shift making deliveries.

On March 28, 2006, claimant informed respondent that she needed medical

treatment and she was referred to Max Beasley, a nurse practitioner.  Beasley’s medical

report of that date indicates that he evaluated the claimant for head trauma and neck pain.

X-rays were taken of the claimant’s cervical spine and skull which revealed no acute

fractures or dislocations.  In addition, a CAT scan of the claimant’s head was reported as

negative.  Beasley diagnosed claimant’s condition as a head injury and cervical strain.  He

prescribed medication as well as exercises and released claimant to return to work with

restrictions of no lifting more than 20 pounds and no overhead work.  Claimant did in fact

return to work for respondent for a period of time.
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On March 29, 2006, the claimant was evaluated by Dr. Moffitt.  Dr. Moffitt diagnosed

claimant’s condition as a head injury with a slight amount of residual symptoms.  He

recommended that claimant treat with medication and that she continue working but avoid

driving, working around moving equipment or at heights and going up and down stairs.

Claimant’s next visit with Dr. Moffitt occurred on March 31, 2006, at which time she was

complaining of severe headache, nausea, and dizziness.  Dr. Moffitt indicated that his

diagnosis was the same and noted that there was little in the way of objective findings on

his examination.

On April 5, 2006, Dr. Moffitt noted that the claimant was still complaining of head

pain and he ordered physical therapy in order to help with her headaches.  On April 13,

2006, Dr. Moffitt noted that claimant’s condition had not improved and he recommended

that claimant undergo an evaluation by a neurologist for post-concussion headache

syndrome.  He also indicated that claimant should continue medication and her same work

restrictions.

On April 18, 2006, claimant was evaluated by Dr. Moon, neurologist, and he

scheduled an MRI of the brain and cervical spine.  He also changed claimant’s physical

therapy and prescribed medications.  In a report dated April 24, 2006, Dr. Moon noted that

the MRI scan of claimant’s brain and cervical spine were both within normal limits.  Dr.

Moon’s medical reports indicate that he continued to evaluate the claimant and treat her

with physical therapy and medication.

Also during this period of time, claimant sought medical treatment from Dr. Tucker,

her family physician.  In a report dated May 16, 2006, Dr. Tucker noted that claimant had

complaints of vertigo, headache, neck pain, falling a lot, and that her physical therapy was

worsening her symptoms.  Dr. Tucker indicated that claimant should continue treating with

Dr. Moon.  

In a report dated May 17, 2006, Dr. Moon indicated that claimant had positional 
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vertigo and referred claimant to Dr. Marsh for a vertigo work up.  He also indicated that

claimant should not work.    Apparently, claimant never underwent the evaluation by Dr.

Marsh, but she continued to be evaluated by both Dr. Moon and Dr. Tucker.  Claimant

underwent a CT scan of her head on August 21, 2006, which was read as unremarkable.

Dr. Tucker’s report of November 13, 2006 indicated that claimant began complaining

of seizures.   He also indicated that it appeared that claimant’s seizures were more

psychologic in nature than neurological.  In a report dated November 15, 2006, Dr. Moon

indicated that claimant should be referred to UAMS Neurology for a further evaluation.  He

also indicated that claimant had not been scheduled for any follow up appointment with

him.

Apparently, the claimant did not undergo an evaluation at UAMS Neurology, but

instead she underwent an evaluation at Barnes Jewish Hospital in St. Louis.  Although the

parties acknowledge that claimant underwent these evaluations, medical records from

Barnes Jewish Hospital were not submitted into evidence at the hearing. 

Medical records indicate that claimant continued to receive medical treatment from

Dr. Tucker with complaints of headaches and seizures.  Dr. Tucker ordered an EEG study

which according to his letter of December 3, 2007, was negative.  Since that time claimant

has continued to be evaluated by Dr. Tucker.

The respondent initially accepted claimant’s injury as a medical only claim and paid

for some of her initial testing.  However, the respondent denies that claimant suffered a

compensable neurologic injury.  Claimant has filed this claim contending that she suffered

a compensable neurological injury and requesting medical treatment relating to that

neurological injury.  In addition, claimant also contends that she is permanently totally

disabled as a result of her compensable injury.
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ADJUDICATION

The claimant suffered an admittedly compensable injury when she was struck in the

head by a twelve pound box of foam board on March 27, 2006.  Claimant contends that

she suffers from various symptoms including a headache, dizziness, vertigo, and seizures

which she contends are the result of a neurological injury which occurred at that time.

In order to prove a compensable neurological injury, claimant must offer medical

evidence supported by objective findings establishing an injury.  A.C.A. §11-9-102(4)(D).

“Objective findings” are defined in A.C.A. §11-9-102(16)(A)(i) as “those findings which

cannot come under the voluntary control of the patient.”  

After reviewing the evidence in this case impartially, without giving the benefit of the

doubt to either party, I find that claimant has failed to offer medical evidence supported by

objective findings establishing a neurological injury.  In this particular case, various tests

have been performed and all of them have returned as negative.  When claimant was

initially evaluated by Max Beasley on March 28, 2006, x-rays of the claimant’s cervical

spine and skull were taken and they revealed no acute fractures or dislocations.  In

addition, a CAT scan of the claimant’s head was reported as negative.  At the request of

Dr. Moon, neurologist, MRI scans of the claimant’s brain and cervical spine were

performed.  According to Dr. Moon’s report of April 24, 2006, the MRI scans of claimant’s

brain and cervical spine were both within normal limits.  Subsequently, on August 21, 2006,

the claimant underwent a CT scan of her head which was read as unremarkable.  Finally,

Dr. Tucker’s letter of December 3, 2007, indicates that claimant underwent an EEG which

was read as negative.  In his report dated November 15, 2006, Dr. Moon stated: “She has

had extensive neuro imaging that has been unrevealing.”

Finally, as previously noted, the claimant apparently underwent an evaluation at

Barnes Jewish Hospital in St. Louis.  However, medical records from that evaluation were

not submitted at the time of the hearing.
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In summary, in order to prove a compensable injury, claimant must offer medical

evidence supported by objective findings establishing an injury.  Here, numerous tests

have been performed in the form of x-rays, CT scans, MRI scans, and an EEG.  All of

those tests have returned as normal or unremarkable.  A review of the medical records

reveals no objective findings establishing a neurological injury.  

With respect to this issue, I believe it should be noted that it was the opinion of Dr.

Tucker, that claimant’s seizures were not neurologic in nature, but rather  psychological.

That was also the opinion of Dr. Rutherford, a physician who reviewed claimant’s medical

records and responded to a letter dated September 14, 2010, indicating that claimant’s

symptoms were a manifestation of psychiatric illness.  Claimant’s medical records indicate

that prior to this incident on March 27, 2006, she had received psychological and

psychiatric treatment.  Medical records indicate that claimant was hospitalized in Charter

Vista in March 1990 following a suicide attempt.  The medical reports also indicate that

claimant had previously stayed in Decision Point in January 1990 for drug and alcohol

treatment.  Claimant was diagnosed as suffering from major depression and chemical

dependency.  In December 1991 claimant was again hospitalized following an intentional

motor vehicle accident in a suicide attempt and she was again admitted into Charter Vista

Hospital.  Claimant’s condition at that time was diagnosed as acute depression.  In

addition, the medical records indicate that claimant has been diagnosed as suffering from

bi-polar mood disorder, obsessive-compulsive behavior, personality disorder, post-

traumatic stress disorder with associated major depression, and panic disorder.  All of

these condition pre-existed March 27, 2006, and there is insufficient evidence of record

indicating that these conditions were aggravated as a result of the incident on March 27,

2006.

Finally, with respect to this issue, I note that respondent raised in the alternative a

contention that if claimant alleged a psychological injury that she would be limited to
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benefits as provided under A.C.A. §11-9-113.  However, claimant has not alleged a

psychological injury pursuant to A.C.A. §11-9-113, but instead has alleged that she

suffered a neurological injury as a result of the incident on March 27, 2006.  A discussion

of claimant’s psychological history is relevant when one considers that both Dr. Rutherford

and Dr. Tucker have indicated that claimant’s symptoms are not the result of a neurological

injury, but rather a psychological or psychiatric illness.  However, no claim has been made

for that type of injury.

The next issue for consideration involves claimant’s contention that she is

permanently totally disabled as a result of her compensable injury.  “Permanent total

disability” is defined in A.C.A. §11-9-519(e)(1) as “inability, because of compensable injury

or occupational disease, to earn any meaningful wages in the same or other employment.

Furthermore, claimant has the burden of proving by a preponderance of the evidence that

she has an inability to earn any meaningful wages in the same or other employment.

While claimant’s treating physicians have opined that she is incapable of working, claimant

has failed to meet her burden of proving by a preponderance of the evidence that this

inability is causally related to the injury of March 27, 2006 as opposed to her psychiatric

or psychological illness.  As previously discussed, claimant has failed to prove by a

preponderance of the evidence that she suffered a neurological injury on March 27, 2006.

The treating physician’s opinion that claimant is incapable of working is based upon her

pseudo seizure and other related complaints which are not compensable.  In addition, it

should be noted that no treating physician has assigned the claimant a permanent physical

impairment rating with respect to the compensable injury of March 27, 2006.

In short, I find that claimant has failed to prove by a preponderance of the evidence

that she is permanently totally disabled as a result of the incident which occurred on March

27, 2006.  In fact, based upon the evidence presented, claimant has failed to prove by a

preponderance of the evidence that she is entitled to any permanent disability benefits as
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a result of the March 27, 2006 injury.  Claimant’s inability to work is related to her

psychological and/or psychiatric illness.

One final issue which needs to be addressed is the issue of maximum medical

improvement.  Presumably, this was an issue given that claimant was contending that she

was permanently totally disabled and if such a finding was made the Death & Permanent

Total Disability Trust Fund would be responsible for benefits with the beginning date

dependent on the end of claimant’s healing period.  That is no longer an issue since I have

found that claimant has failed to prove by a preponderance of the evidence that she is

permanently totally disabled as a result of her compensable injury.  Furthermore, I note that

at the time of the hearing both claimant and respondent were willing to agree that claimant

reached maximum medical improvement sometime in April 2008 when she went to Barnes

Jewish Hospital for the second time.  As previously discussed, the medical records from

Barnes Jewish Hospital were not submitted into evidence.  Given the fact that the Death

& Permanent Total Disability Fund will not be liable for benefits, their agreement to a

stipulated maximum medical improvement date is no longer necessary; therefore, I accept

the stipulation of respondent and claimant that she reached maximum medical

improvement in April 2008.   

ORDER

Claimant has failed to prove by a preponderance of the evidence that she suffered

a compensable neurological injury on March 27, 2006.  Claimant has also failed to prove

by a preponderance of the evidence that she is permanently totally disabled or that she is

entitled to any permanent disability benefits as a result of her March 27, 2006 injury.

The respondents are ordered to pay the court reporter’s charges for preparing the

hearing transcript in this matter.
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IT IS SO ORDERED.

                                                                           
GREGORY K. STEWART
ADMINISTRATIVE LAW JUDGE


