
BEFORE THE ARKANSAS WORKERS' COMPENSATION COMMISSION

WCC NO. F701687

AARON HARVEY, Employee  CLAIMANT

WACHTER MANAGEMENT COMPANY, Employer  RESPONDENT #1

CNA INSURANCE COMPANY, Carrier RESPONDENT #1

SECOND INJURY FUND                                                                     RESPONDENT #2

OPINION FILED OCTOBER 12, 2010

Hearing before ADMINISTRATIVE LAW JUDGE GREGORY K. STEWART in Springdale,
Washington County, Arkansas.

Claimant represented by KENNETH OSBORNE, Attorney, Fayetteville, Arkansas.

Respondent #1 represented by FRANK NEWELL, Attorney, Little Rock, Arkansas.

Respondent #2 represented by DAVID SIMMONS, Attorney, Little Rock, Arkansas,
although not participating in hearing.

STATEMENT OF THE CASE

On September 15, 2010, the above captioned claim came on for a hearing at

Springdale, Arkansas.   A pre-hearing conference was conducted on July 7, 2010, and a

pre-hearing order was filed on that same date.   A copy of the pre-hearing order has been

marked Commission's Exhibit #1 and made a part of the record without objection.

At the pre-hearing conference the parties agreed to the following stipulations:

1.   The Arkansas Workers’ Compensation Commission has jurisdiction of the within

claim.

2.   The employee/employer/carrier relationship existed between claimant and

respondent #1 at all relevant times.

3.   The claimant sustained a compensable injury to his right shoulder on January

17, 2007.

4.   The claimant was earning sufficient wages to entitle him to compensation at the
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weekly rates of $504.00 for total disability benefits and $378.00 for permanent partial

disability benefits.

5.   Respondent #1 has accepted and is paying permanent partial disability benefits

based on a 13% rating to the body as a whole.

At the pre-hearing conference the parties agreed to litigate the following issues:

1.   Temporary total disability benefits from February 18, 2009 through a date yet

to be determined.

2.   Additional medical.

3.   Attorney fee.

At the time of the hearing claimant modified his request for temporary total disability

benefits to begin as of January 19, 2009.  In addition, the parties confirmed that at the time

of the hearing there were no issues with regard to medical treatment.

The claimant contends he is entitled to temporary total disability benefits from

January 19, 2009 through a date yet to be determined and a controverted attorney fee.

Respondent #1 contends that claimant is not entitled to additional temporary total

disability as a result of his compensable injury.

Respondent #2 is excused from participation at the hearing.

From a review of the record as a whole, to include medical reports, documents, and

other matters properly before the Commission, and having had an opportunity to hear the

testimony of the witness and to observe his demeanor, the following findings of fact and

conclusions of law are made in accordance with A.C.A. §11-9-704:

FINDINGS OF FACT & CONCLUSIONS OF LAW

1.   The stipulations agreed to by the parties at the pre-hearing conference

conducted on July 7, 2010, and contained in a pre-hearing order filed that same date, are

hereby accepted as fact.
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2.   Claimant has met his burden of proving by a preponderance of the evidence that

he is entitled to temporary total disability benefits beginning April 8, 2009 and continuing

through a date yet to be determined.

3.   Respondent  has controverted claimant’s entitlement to all unpaid temporary

total disability benefits.

FACTUAL BACKGROUND

The parties have stipulated that claimant suffered a compensable injury to his right

shoulder on January 17, 2007 when he slipped and fell on ice.  Claimant was initially

treated conservatively for his compensable injury and when that conservative treatment

failed the claimant underwent surgery on his right shoulder by Dr. Dougherty on January

8, 2008.  

In a report dated May 13, 2008, Dr. Dougherty released claimant from his care as

having reached maximum medical improvement and he assigned a permanent physical

impairment rating in an amount equal to 13% to the body as a whole.  Respondent

accepted that impairment rating and began paying permanent partial disability benefits.

Claimant returned to work for the respondent and continued working for respondent until

October 16, 2008. 

The medical reports subsequent to Dr. Dougherty’s report of May 13, 2008 indicate

that claimant continued to have various complaints involving his shoulder and neck area.

In fact, Dr. Dougherty’s medical report of July 30, 2008 notes that claimant suffers from

swelling in his throat and that pain in claimant’s neck has caused swelling.  According to

Dr. Dougherty, this was a known complaint at the time of his initial visit with claimant.  In

addition to Dr. Dougherty, claimant has also been treated by Dr. Kendrick who is managing

his pain medication.  By report dated October 16, 2008, Dr. Kendrick indicated that the

repetitive motion claimant was performing for the respondent inputting data on a computer
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was causing increasing pain and worsening hoarseness.  Dr. Kendrick indicated that for

the foreseeable future claimant would not be able to perform data entry for more than 10

to 15 minutes out of every hour.  It was after this report from Dr. Kendrick that claimant’s

employment with respondent terminated.

The medical evidence indicates that claimant continued to be evaluated and treated

by Dr. Dougherty who in a report dated January 19, 2008 diagnosed claimant’s condition

as thoracic outlet syndrome.  As a result, Dr. Dougherty referred claimant to Dr. Thompson

in St. Louis, a specialist in thoracic outlet syndrome.  Claimant was evaluated by Dr.

Thompson on March 31, 2009, at which time Dr. Thompson indicated that he did not

believe claimant suffered from thoracic outlet syndrome, but instead he recommended

Botox injections by Dr. Rastogi.  The medical records reflect that claimant has undergone

injections from Dr. Rastogi and that he has continued to be evaluated by Dr. Dougherty

and in addition underwent an evaluation by Dr. Galatz.  At the time of the hearing the

parties indicated that claimant was scheduled for a follow-up appointment with Dr.

Thompson.

The only issue for consideration at this time involves claimant’s request for

temporary total disability benefits beginning January 19, 2009.  It is claimant’s contention

that he is entitled to those benefits beginning on that date on which he was diagnosed with

thoracic outlet syndrome by Dr. Dougherty.  

ADJUDICATION

Claimant contends that he is entitled to temporary total disability benefits for his

compensable shoulder injury.  The claimant’s injury is an unscheduled injury; therefore,

in order to be entitled to temporary total disability benefits claimant has the burden of

proving by a preponderance of the evidence that he remains within his healing period and

that he suffers a total incapacity to earn wages.  Arkansas State Highway & Transportation
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Department v. Breshears, 272 Ark. 244, 613 S.W. 2d 392 (1981).  

As previously noted, the claimant has undergone a number of evaluations and

various treatments following his release by Dr. Dougherty in May 2008.  Although the

claimant continues to undergo medical treatment the respondent contends that the medical

treatment claimant is receiving is for palliative care designed to relieve his pain and

spasms on a temporary basis.  Respondent then notes that the persistence of pain is not

an indication that claimant’s healing period has not ended.  I would disagree with this

assessment.  A review of the medical records indicates that claimant’s treating physicians

are still in the process of determining an exact diagnosis and the appropriate treatment for

claimant’s condition.  In fact, the doctors have discussed possible additional surgery on

the claimant.  While some of the treatment provided by claimant’s treating physician has

been therapeutic in nature, Dr. Dougherty in his report of April 19, 2009 noted that in

addition to being therapeutic the injections claimant was receiving were also diagnostic in

nature.  Those injections are a part of the process claimant’s physicians are using in order

to determine a diagnosis and treatment of the claimant’s symptoms.

Based upon the evidence presented in this case, I find that claimant remains within

his healing period for his compensable injury.  Even though claimant was initially released

by Dr. Dougherty at maximum medical improvement in May 2008, Dr. Dougherty in that

same report also noted that claimant was continuing to complain of right shoulder pain.

Furthermore, the remaining medical reports also indicate that claimant continues to have

significant symptoms for which his treating physicians are attempting to determine a

correct diagnosis and treatment.  It is also significant that Dr. Dougherty in a report dated

February 15, 2010 specifically indicated that claimant was not at maximum medical

improvement and that his condition had actually regressed.  Based upon this evidence, I

find that claimant has remained within his healing period.

I also find that claimant has met his burden of proving by a preponderance of the
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evidence that he suffers a total incapacity to earn wages.  Claimant contends that this

period began on January 19, 2009, the date Dr. Dougherty diagnosed his condition as

thoracic outlet syndrome.  However, Dr. Dougherty did not address the claimant’s ability

to return to work in that report.

The claimant has testified that he cannot work in his current condition and that there

has not been a day since January 19, 2009 that he could have worked in his current

condition.

I find that claimant’s total incapacity to earn wages began on April 8, 2009.  On that

date, claimant was evaluated by Dr. Dougherty and Dr. Dougherty noted that claimant had

the inability to use his arm for an extended period of time without significant pain.  Thus,

while Dr. Dougherty on April 8, 2009 did not specifically state that claimant was totally

incapacitated from working, he did state that claimant had the inability to use his arm for

an extended period of time without significant pain.  I find that Dr. Dougherty’s statement

coupled with claimant’s testimony that he was incapable of working in his condition to be

sufficient evidence that claimant suffered a total incapacity to earn wages as of that date.

With respect to this issue, I note that Dr. Galatz on November 11, 2009 indicated that

claimant could not return to work, and I also note that Dr. Dougherty in his report of

February 15, 2010 indicated that claimant was disabled from working at this time.

In summary, I find that claimant remained within his healing period and that he

suffered a total incapacity to earn wages beginning on April 8, 2009.  Therefore, he is

entitled to temporary total disability benefits beginning on April 8, 2009 and continuing

through a date yet to be determined.

AWARD

Claimant has met his burden of proving by a preponderance of the evidence that

he is entitled to temporary total disability benefits beginning April 8, 2009 and continuing
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through a date yet to be determined.  Respondent has controverted claimant’s entitlement

to all unpaid temporary total disability benefits.

Pursuant to A.C.A. §11-9-715(a)(1)(B), claimant’s attorney is entitled to an attorney

fee in the amount of 25% of the compensation for indemnity benefits payable to the

claimant.   Thus, claimant’s attorney is entitled to a 25% attorney fee based upon the

indemnity benefits awarded.   This fee is to be paid one-half by the carrier and one-half by

the claimant.  

The respondents are ordered to pay the court reporter’s charges for preparing the

hearing transcript in the amount of $422.50.

All sums herein accrued are payable in a lump sum without discount and this award

shall bear interest at the maximum legal rate until paid.

IT IS SO ORDERED.

                                                                          
GREGORY K. STEWART
ADMINISTRATIVE LAW JUDGE


