
BEFORE THE ARKANSAS WORKERS' COMPENSATION COMMISSION

WCC NO. F302465

GREGORY GRIFFITH, Employee  CLAIMANT

HANK’S FINE FURNITURE, Employer  RESPONDENT #1

NATIONAL FIRE INSURANCE OF HARTFORD, Carrier RESPONDENT #1

DEATH & PERMANENT TOTAL DISABILITY TRUST FUND             RESPONDENT #2

OPINION FILED JANUARY 6, 2010

Hearing before ADMINISTRATIVE LAW JUDGE GREGORY K. STEWART in Fort Smith,
Sebastian County, Arkansas.

Claimant represented by JOE D. BYARS, JR., Attorney, Fort Smith, Arkansas.

Respondent #1 represented by FRANK B. NEWELL, Attorney, Little Rock, Arkansas.

Respondent #2 represented by CHRISTY KING, Attorney, Little Rock, Arkansas, although
not present at hearing.

STATEMENT OF THE CASE

On November 23, 2009, the above captioned claim came on for a hearing at Fort

Smith, Arkansas.   A pre-hearing conference was conducted on September 30, 2009, and

a pre-hearing order was filed on October 2, 2009.   A copy of the pre-hearing order has

been marked Commission's Exhibit #1 and made a part of the record without objection.

At the pre-hearing conference the parties agreed to the following stipulations:

1.   The Arkansas Workers’ Compensation Commission has jurisdiction of the within

claim.

2.   The employee/employer/carrier relationship existed among the parties on

February 24, 2003.

3.   The claimant sustained a compensable injury on February 24, 2003.

4.   The claimant was earning sufficient wages to entitle him to compensation at the

weekly rates of $440.00 for total disability benefits and $330.00 for permanent partial

disability benefits.
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At the pre-hearing conference the parties agreed to litigate the following issues:

1.   Payment of medical from Dr. Nowliln and Dr. Sudbrink, as well as past medical

from Dr. Nowlin.

2.   Additional temporary total disability.

3.   Compensability of mental injury.

4.   Attorney fee.

5.   Credit for overpayment of temporary total disability benefits.

The claimant contends he is entitled to additional reasonable and necessary

medical treatment to include Cymbalta and Neurontin as prescribed by Dr. Nowlin.

Claimant further contends he suffered a compensable mental disability pursuant to A.C.A.

§11-9-113 in that he has suffered a mental injury or illness meeting the criteria established

in the most current issue of the Diagnostic and Statistical Manual for Mental Disorders

which was caused by his physical injury to his hip and body.  He contends he is entitled

to a minimum of 26 weeks of disability pursuant to A.C.A. §11-9-113.  Claimant contends

he is temporarily totally disabled pending additional medical treatment as recommended

by Dr. Sudbrink.

Respondent #1 contends that it has paid all benefits to which claimant is entitled,

and that it is entitled to a credit for overpayment of temporary total disability.

Respondent #2 is excused from participation at the hearing.

From a review of the record as a whole, to include medical reports, documents, and

other matters properly before the Commission, and having had an opportunity to hear the

testimony of the witnesses and to observe their demeanor, the following findings of fact

and conclusions of law are made in accordance with A.C.A. §11-9-704:

FINDINGS OF FACT & CONCLUSIONS OF LAW

1.   The stipulations agreed to by the parties at the pre-hearing conference
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conducted on September 30, 2009, and contained in a pre-hearing order filed October 2,

2009, are hereby accepted as fact.

2.   Claimant has met his burden of proving by a preponderance of the evidence that

he suffered a compensable mental injury in the form of depression.

3.   Respondent is liable for medical treatment and prescriptions provided by Dr.

Nowlin for claimant’s compensable mental injury.

4.   Claimant has met his burden of proving by a preponderance of the evidence that

he is entitled to additional medical treatment for his compensable injury as recommended

by Dr. Sudbrink.  

5.  Claimant is entitled to continuing temporary total disability benefits beginning

September 12, 2007 and continuing through a date yet to be determined.  Respondent is

entitled to a credit for any permanent partial disability benefits paid subsequent to that

date.

6.   Respondent is not liable for payment of Dr. Nowlin’s treatment or prescription

medications for his compensable back and hip injury prior to claimant’s release by Dr.

Martimbeau on August 28, 2007.  Respondent is liable for payment of treatment and

medication provided by Dr. Nowlin for that condition after August 28, 2007.

7.   Respondent has controverted claimant’s entitlement to all unpaid indemnity

benefits.   

FACTUAL BACKGROUND

The claimant worked for the respondent in sales.  While his primary job duty was

the selling of furniture, claimant’s job duties also required him to load trucks, clean, and

arrange displays.  Claimant testified that he suffered an injury to his left hip in April 2002

when he fell backwards off a pickup truck and landed on his left leg.  Claimant testified that

he received some medical treatment and returned to work for the respondent.

Thereafter, the claimant suffered an admittedly compensable injury on February 24,
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2003 when he was unloading a truck and his back popped.  Claimant testified that the pain

in his back caused him to fall and land on his left shoulder and hip.  Since that day,

claimant testified that he has experienced back and left hip pain.

After some initial medical treatment claimant came under the care of Dr.

Martimbeau, orthopaedic surgeon.  Dr. Martimbeau diagnosed claimant’s condition as

subacute severe back pain and left hip pain following an injury at work.  Dr. Martimbeau

initially treated claimant conservatively with medication, physical therapy, and injections.

A review of Dr. Martimbeau’s medical reports indicate that he had some question as to

whether claimant’s problems were caused by claimant’s low back or his left hip.  Ultimately,

Dr. Martimbeau believed that the origin of the claimant’s pain was from the hip joint itself.

As a result, he recommended that claimant undergo a manipulation of his left hip after an

injection of anesthesia.  

In response to Dr. Martimbeau’s recommendation, respondent had claimant

evaluated by Dr. Short, who in a report dated October 20, 2003 indicated that he did not

believe manipulation recommended by Dr. Martimbeau would be beneficial.  He also

believed that the claimant could return to work with restrictions and that claimant had

suffered no permanent impairment.

Despite the fact that Dr. Short did not agree with the recommended procedure, Dr.

Martimbeau performed the procedure on January 7, 2004, and indicated in his report that

the origin of claimant’s pain was from the lateral aspect of claimant’s hip.  Dr. Martimbeau

subsequently gave claimant a cortisone injection and took him off work.

In a report dated March 23, 2004, Dr. Martimbeau indicated that claimant had two

problems.  The first was irritation and bursitis of the hip and the second was internal

derangement with possible damage to the labrum.  Dr. Martimbeau indicated that at some

point the claimant would need an arthroscopic procedure of the left hip to assess the joint

of the labrum.
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Following that report from Dr. Martimbeau, respondent sent claimant to Dr. Kendrick

for an evaluation.  In a report dated May 24, 2004, Dr. Kendrick indicated that the likely

source of claimant’s problem was a degenerative condition in his back as opposed to a

problem with claimant’s hip.  Following a CT arthrogram, Dr. Kendrick agreed with Dr.

Short’s prior analysis that no further assessment of the claimant’s hip was needed.

Despite the opinions of Dr. Short and Kendrick, Dr. Martimbeau proceeded to

perform surgery on the claimant’s left hip on September 22, 2004.  During the course of

that procedure Dr. Martimbeau repaired a torn labrum.  

Following claimant’s surgical procedure, he continued to have pain in his low back

and hip area.  In fact, a review of Dr. Martimbeau’s medical reports indicates that he again

was unsure as to the cause of claimant’s continued complaints.  In a report dated March

29, 2005, Dr. Martimbeau indicated that he still believed the claimant had problems with

the hip joint itself.  Dr. Martimbeau recommended a second opinion from an expert in

impingement syndromes and internal derangements.  Dr. Martimbeau reiterated this

opinion in a letter dated June 13, 2005.  

Respondent did not accept Dr. Martimbeau’s recommendation with regard to a

second opinion by an expert in impingement syndromes and internal derangements.

Instead, respondent sent claimant for an evaluation by Dr. Barnes.  In a report dated

September 1, 2005, Dr. Barnes indicated that claimant had not reached maximum medical

improvement, but instead recommended that claimant undergo additional testing in the

form of a triple phase bone scan and a bone SPECT scan.  Those tests were performed

in November 2005 and were essentially negative.  During this period of time claimant also

underwent additional injections at the request of Dr. Martimbeau.  These injections were

performed by Dr. Swicegood.

In a report dated January 31, 2006, Dr. Barnes indicated that he suspected that no

further injections were indicated and recommended that claimant be referred to a therapist
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for instruction in a pelvic/sacroiliac joint stabilization program.  Dr. Barnes also

recommended that claimant receive a belt to stabilize the sacroiliac joint and he indicated

that claimant had essentially reached maximum medical improvement.

On February 16, 2006, Dr. Barnes was sent a copy of Dr. Martimbeau’s report of

January 31, 2006, and asked whether additional injections would be beneficial in light of

that report.  Barnes indicated that additional injections would be beneficial and claimant

underwent those injections from Dr. Swicegood.

In a report dated August 21, 2006, Dr. Martimbeau noted that the injections

performed by Dr. Swicegood were not beneficial and that he agreed with Dr. Swicegood’s

recommendation of a spinal stimulator.

Respondent subsequently referred claimant to Dr. Blankenship for what would now

be a fourth independent medical evaluation.  Dr. Blankenship ordered an MRI scan of the

claimant’s lumbar spine which revealed a disc herniation at the L4-5 level with a

congenitally narrow canal.  Dr. Blankenship noted that this finding could be incidental, but

it could also cause the claimant’s hip pain.  Before recommending any additional

treatment, Dr. Blankenship recommended that the claimant undergo a neuropsychological

evaluation.

Shortly after the claimant’s injury on February 24, 2003, he began receiving

treatment from Dr. Nowlin, a specialist in internal medicine.  The medical records indicate

that Dr. Nowlin has provided claimant medical treatment for various conditions including

diabetes, high blood pressure, depression, and pain.  Specifically, Dr. Nowlin has provided

claimant with medication for depression which he believes is related to claimant’s

compensable injury and pain medication for claimant’s low back and hip pain.

Based upon Dr. Blankenship’s recommendation, claimant was referred to Dr. Walz,

a clinical psychologist.  In a report dated February 28, 2007, Dr. Walz indicated that

testing of the claimant was indicative of depression without somatoform disorder.  Dr. Walz
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indicated that it was her belief that the claimant’s depression resulted from his pain, not

that claimant’s depression caused his pain.

Following Dr. Walz’s evaluation, Dr. Blankenship recommended that the claimant

receive various treatments including selective nerve blocks from Dr. Cannon, a lumbar

myelography with CT reconstruction, and a potential trial stimulator.

In a note from the respondent’s medical case manager to Dr. Martimbeau dated

August 23, 2007, Dr. Martimbeau was informed that a trial dorsal column stimulator had

provided no benefit.  The case manager then asked Dr. Martimbeau to assess the claimant

at maximum medical improvement and assign an impairment rating.  In a report dated

August 28, 2007, Dr. Martimbeau indicated that claimant was at maximum medical

improvement and that he had a permanent impairment in an amount equal to 20% to the

body as a whole.

The medical records subsequent to August 28, 2007 indicate that claimant has

continued to receive medical treatment from Dr. Nowlin.  In addition, claimant filed for and

received a change of physician order to Dr. Sudbrink.  In a report dated September 9,

2009, Dr. Sudbrink diagnosed claimant’s condition as a femoral acetabular impingement

with history of provoking trauma and labrum tear with resultant excision and chronic pain.

Dr. Sudbrink was of the opinion that the claimant’s hip was the source of his pain and he

indicated that this was not an area of his practice.  As a result, Dr. Sudbrink was of the

opinion that claimant should be referred to Dr. Tucker in Little Rock or Dr. Dougherty in

Bentonville for evaluation of joint preserving.

Claimant has filed this claim contending that he suffered a compensable mental

injury in the form of depression.  He also seeks payment of medical treatment provided by

Dr. Nowlin and for additional medical treatment as recommended by Dr. Sudbrink.

Claimant also requests payment of temporary total disability benefits subsequent to

September 11, 2007.
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ADJUDICATION

The initial issue for consideration involves claimant’s contention that he suffered a

compensable mental injury in the form of depression.  Compensability of mental injuries

is codified at A.C.A. §11-9-113.  In order for a mental injury to be compensable the

claimant must first have suffered a physical injury to his body.  In addition, the mental injury

must be diagnosed by a licensed psychiatrist or psychologist and the diagnosis must meet

the criteria established in the most recent issue of the Diagnostic and Statistical Manual

of Mental Disorders.  

After reviewing the evidence in this case impartially, without giving the benefit of the

doubt to either party, I find that claimant has met his burden of proving by a preponderance

of the evidence that he suffered a compensable mental injury.  First, the parties have

stipulated that claimant suffered a physical injury to his body on February 24, 2003.  While

claimant’s primary treatment for his mental condition has been from Dr. Nowlin who has

prescribed medication, Dr. Nowlin is not a licensed psychiatrist or psychologist.  Therefore,

his opinion regarding causation at his deposition is not sufficient.  However, based upon

Dr. Blankenship’s recommendation, claimant underwent a neuropsychological evaluation

by Dr. Patricia Walz, a licensed psychologist.  In her report dated February 28, 2007, Dr.

Walz indicated that claimant had a diagnosis of depression related to pain caused by his

medical condition.  In a letter dated June 24, 2009, Dr. Walz in response to questions from

claimant’s attorney indicated that in her opinion the claimant’s depression was directly

related and caused by his chronic pain from the compensable injury.  Dr. Walz also

indicated that her diagnosis met the criteria for depression as set forth in the Diagnostic

and Statistical Manual of Mental Disorders.

Based upon this evidence, I find that claimant has met his burden of proving by a

preponderance of the evidence that he suffered a compensable mental injury in the form

of depression.  Because respondent controverted the compensability of claimant’s
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depression, claimant was free to seek medical treatment from a physician of his own

choosing.  As previously noted, claimant has primarily received medical treatment in the

form of medication from Dr. Nowlin for his depression.  Accordingly, respondent is liable

for payment of medical treatment and medication prescribed by Dr. Nowlin for claimant’s

compensable mental injury.

I also find that claimant has met his burden of proving by a preponderance of the

evidence that he is entitled to additional medical treatment for his compensable low back

and hip injury as recommended by Dr. Sudbrink.  As previously noted, claimant was

evaluated by Dr. Sudbrink following a change of physician order on September 9, 2009.

It was Dr. Sudbrink’s opinion that the claimant’s hip was the source of his pain and he

indicated that that is not an area of his practice.  As a result, he referred claimant to either

Dr. Tucker in Little Rock or Dr. Dougherty in Bentonville for further evaluation.  I find that

the opinion of Dr. Sudbrink is credible and entitled to great weight.

In reaching this decision, I note that claimant has been evaluated and released by

several treating physicians in this case.  However, some of those physicians have been

physicians who performed independent medical evaluations at the request of the

respondent.  Neither Dr. Short nor Dr. Kendrick believed that claimant needed any

additional evaluation of his left hip.  However, a subsequent procedure performed by Dr.

Martimbeau revealed a tear in the labrum which was repaired by Dr. Martimbeau.

Furthermore, Dr. Blankenship, another physician who respondent sent claimant to

for an evaluation, indicated that claimant was in need of additional medical treatment

following the neuropsychological evaluation by Dr. Walz.  While claimant has undergone

a portion of that treatment in the form of injections, claimant has not undergone a lumbar

myelography with CT reconstruction as recommended by Dr. Blankenship.  Finally, while

I do note that Dr. Martimbeau on August 28, 2007 indicated that claimant was at maximum

medical improvement, I believe that the totality of the evidence indicates that Dr.
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Martimbeau simply had no additional medical treatment that he could offer given the

respondent’s refusal to follow his earlier recommendations.  As early as March and June

of 2005, Dr. Martimbeau was of the opinion that claimant needed to be seen by an expert

in impingement syndromes and internal derangements.  Respondent denied that

recommended treatment and Dr. Martimbeau had to proceed with other treatment.

Furthermore, I believe it is important to note that although a representation was made to

Dr. Martimbeau that a trial dorsal column stimulator had provided no benefit to claimant,

there are no medical records regarding the use of a trial dorsal column stimulator.

In short, I believe that Dr. Blankenship in his report of November 29, 2006 was

accurate when he stated that after four years of treatment the claimant had a “diagnostic

dilemma”.  I believe that this condition still exists and that claimant has yet to receive

adequate treatment for his compensable injury.  This has been caused in part by the

respondent sending claimant for multiple independent medical evaluations and claimant

receiving medical treatment from multiple physicians at the same time.

Accordingly, I find that claimant’s authorized treating physician is Dr. Sudbrink and

that his recommendation of a referral of claimant to Dr. Dougherty in Bentonville or Dr.

Tucker in Little Rock is reasonable and necessary in relation to the claimant’s

compensable injury.

Based upon this same evidence, I find that claimant is entitled to continued

temporary total disability benefits beginning September 12, 2007, and continuing through

a date yet to be determined.  The respondent apparently paid claimant temporary total

disability benefits through September 11, 2007, terminating those benefits shortly after Dr.

Martimbeau’s report of August 28, 2007.   However, I find based upon the evidence

presented that claimant has remained within his healing period and that he has continued

to suffer a total incapacity to earn wages as a result of his compensable injury of February

24, 2003.  Therefore, claimant is entitled to additional temporary total disability benefits.
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Respondent is entitled to a credit for any permanent partial disability benefits paid to the

claimant subsequent to September 11, 2007.  

Finally, while I have found that respondent is liable for payment of medical

treatment from Dr. Nowlin and medicines prescribed by him for the claimant’s compensable

mental injury. I do not find that respondent is liable for any medical treatment or medication

prescribed by Dr. Nowlin for claimant’s low back or hip pain prior to August 28, 2007, the

date he was released by Dr. Martimbeau.  Prior to that date, Dr. Martimbeau was

claimant’s authorized treating physician and his medical treatment was being paid for by

the respondent.  There is no indication that Dr. Martimbeau referred claimant to Dr. Nowlin

for medication.  However, after August 28, 2007, respondent did not provide claimant any

additional medical treatment other than payment for the one visit to Dr. Sudbrink following

a change of physician order.  Thus, respondent is liable for payment of treatment and

medication prescribed by Dr. Nowlin for claimant’s compensable low back and hip injury

subsequent to August 28, 2007.

Having found that Dr. Sudbrink is the claimant’s authorized treating physician by

virtue of the change of physician order and finding that his recommendations of a referral

to Dr. Dougherty or Dr. Tucker is reasonable and necessary, additional medical treatment

from Dr. Nowlin for the claimant’s physical injury will no longer be considered reasonable

and necessary unless Dr. Sudbrink, Dr. Tucker, or Dr. Dougherty refer claimant to Dr.

Nowlin for medication for his back and hip pain.  Dr. Nowlin does remain authorized to

continue treating claimant for his compensable depression.

AWARD

Claimant has met his burden of proving by a preponderance of the evidence that

he suffered a compensable mental injury in the form of depression.  Respondent is liable

for payment of medical treatment and medication prescribed by Dr. Nowlin for the
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claimant’s compensable mental injury.  Claimant has also met his burden of proving by a

preponderance of the evidence that additional medical treatment recommended by Dr.

Sudbrink is reasonable and necessary for his compensable injury.  Respondent is liable

for payment of temporary total disability benefits beginning September 12, 2007 and

continuing through a date yet to be determined.  Respondent is entitled to a credit for

permanent partial disability benefits paid subsequent to that date.  Respondent is not liable

for payment of treatment or medication prescribed by Dr. Nowlin for claimant’s low back

and hip pain prior to August 28, 2007.  Respondent is liable for that treatment thereafter,

but will only be liable for additional medical treatment from Dr. Nowlin for claimant’s low

back and hip pain if claimant is referred to Dr. Nowlin by either Dr. Sudbrink, Dr. Tucker,

or Dr. Dougherty.  Finally, respondent has controverted claimant’s entitlement to all unpaid

indemnity benefits.

Pursuant to A.C.A. §11-9-715(a)(1)(B), claimant’s attorney is entitled to an attorney

fee in the amount of 25% of the compensation for indemnity benefits payable to the

claimant.   Thus, claimant’s attorney is entitled to a 25% attorney fee based upon the

indemnity benefits awarded.   This fee is to be paid one-half by the carrier and one-half by

the claimant.   Also pursuant to A.C.A. §11-9-715(a)(1)(B), an attorney fee is not awarded

on medical benefits.

The respondents are ordered to pay the court reporter’s charges for preparing the

hearing transcript in the amount of $488.50.

All sums herein accrued are payable in a lump sum without discount and this award

shall bear interest at the maximum legal rate until paid.

IT IS SO ORDERED.

                                                                         
GREGORY K. STEWART
ADMINISTRATIVE LAW JUDGE


