
BEFORE THE ARKANSAS WORKERS' COMPENSATION COMMISSION

WCC NO. F408770

MARVIN GAINES, Employee  CLAIMANT

J.B. HUNT TRANSPORT, Employer  RESPONDENT #1

INSURANCE CO. OF PENNSYLVANIA, Carrier RESPONDENT #1

DEATH & PERMANENT TOTAL DISABILITY TRUST FUND             RESPONDENT #2

OPINION FILED APRIL 7, 2010

Hearing before ADMINISTRATIVE LAW JUDGE GREGORY K. STEWART in Springdale,
Washington County, Arkansas.

Claimant represented by GREGORY GILES, Attorney, Texarkana, Arkansas.

Respondent #1 represented by JOSEPH H. PURVIS, Attorney, Little Rock, Arkansas.

Respondent #2 represented by CHRISTY KING, Attorney, Little Rock, Arkansas, although
excused from hearing.

STATEMENT OF THE CASE

On March 10, 2010, the above captioned claim came on for a hearing at Springdale,

Arkansas.   A pre-hearing conference was conducted on December 16, 2009, and a pre-

hearing order was filed on December 17, 2009.   A copy of the pre-hearing order has been

marked Commission's Exhibit #1 and made a part of the record without objection.

At the pre-hearing conference the parties agreed to the following stipulations:

1.   The Arkansas Workers’ Compensation Commission has jurisdiction of the within

claim.

2.   The employee/employer/carrier relationship existed between the claimant and

respondent #1 at all relevant times.

3.   The claimant sustained a compensable injury to his left shoulder on July 30,

2004.

4.   Claimant reached maximum medical improvement and the end of his healing

period on December 27, 2007.
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5.   Respondent #1 has accepted liability for permanent partial disability in an

amount equal to 23% to the body as a whole (20% cervical, 3% right shoulder).

At the time of the hearing the parties agreed to stipulate that claimant earned an

average weekly wage of $653.33 which would entitle him to compensation at the rate of

$436.00 for total disability benefits and $327.00 for permanent partial disability benefits.

At the pre-hearing conference the parties agreed to litigate the following issues:

1.   Claimant’s entitlement to permanent total disability or permanent partial disability

in excess of the impairment rating.

2.   Attorney fee.

The claimant contends he is permanently and totally disabled or entitled to

permanent partial disability in excess of his 23% rating. 

Respondent #1 contends that claimant is not entitled to permanent benefits in

excess of those previously paid.

Respondent #2 contends that if the claimant is found to be permanently and totally

disabled, the Trust Fund stands ready to commence weekly benefits in compliance with

A.C.A. §11-9-502.  Therefore, the Trust Fund has not controverted the claimant’s

entitlement to benefits.

From a review of the record as a whole, to include medical reports, documents, and

other matters properly before the Commission, and having had an opportunity to hear the

testimony of the witness and to observe his demeanor, the following findings of fact and

conclusions of law are made in accordance with A.C.A. §11-9-704:

FINDINGS OF FACT & CONCLUSIONS OF LAW

1.   The stipulations agreed to by the parties at the pre-hearing conference

conducted on December 16, 2009, and contained in a pre-hearing order filed December

17, 2009, are hereby accepted as fact.
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2.   The parties’ stipulation that claimant earned an average weekly wage of $653.33

which would entitle him to compensation at the rate of $436.00 for total disability benefits

and $327.00 for permanent partial disability benefits is also hereby accepted as fact.

3.   Claimant has failed to prove by a preponderance of the evidence that he is

permanently totally disabled as a result of his compensable injury.  Claimant has met his

burden of proving by a preponderance of the evidence that he is entitled to permanent

partial disability benefits in an amount equal to 50% to the body as a whole.  This is over

and above his 23% impairment rating.

4.   Respondent #1 has controverted claimant’s entitlement to permanent partial

disability benefits in an amount equal to 50% to the body as a whole.   

FACTUAL BACKGROUND

The claimant is a 52-year-old high school graduate who has primarily driven trucks

for the last twenty years.  Prior to his employment with respondent claimant worked for a

moving company as a driver and was required to load and unload his freight.  Claimant

began working for the respondent in 1999 as an over-the-road truck driver and he was

responsible for driving but not loading or unloading his freight.

The claimant suffered an admittedly compensable injury to his cervical spine and

left shoulder on July 30, 2004.  On that date the claimant was reaching up to close the

doors on the back of his trailer when something popped across his neck and shoulder.

Claimant testified that he had numbness and tingling going down his left arm into his

fingers.  

Claimant sought medical treatment and was off work until November 2004.  The

initial medical reports indicate that claimant was complaining of neck and left shoulder pain

which radiated down his left arm.  Claimant’s initial diagnosis included cervical and

shoulder strain, and his initial medical treatment included medication, injections, and
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physical therapy.  Claimant eventually came under the care of Dr. Bostick who ordered an

MRI scan of the claimant’s cervical spine on August 26, 2004.  The MRI scan revealed

degenerative changes with a disc protrusion at the C6-7 level.  

In a report dated November 8, 2004, Dr. Bostick indicated that an epidural injection

had provided claimant significant relief with most of his distal arm pain and hand pain gone.

Dr. Bostick released the claimant to return to work with no overhead activities and limited

use of the left arm.  The medical records indicate that claimant underwent a second

epidural injection in April 2005.

When claimant’s condition worsened, Dr. Bostick on August 24, 2005 referred

claimant to Dr. Steck for a neurological consultation.  In a report dated September 29,

2005, Dr. Steck indicated that claimant’s cervical MRI scan revealed disc herniations at C5-

6 and C6-7 with cord compression.  Dr. Steck noted that claimant had been treated

conservatively with epidural injections providing minimal relief.  As a result, Dr. Steck

performed a three level fusion surgery on claimant on October 18, 2005.  The medical

records indicate that after the surgery claimant was released to sedentary duty and when

his complaints returned after the surgery Dr. Steck prescribed physical therapy.

Medical records from Dr. Steck indicate that claimant continued to have complaints

even after his fusion.  In a report dated August 7, 2006, Dr. Steck indicated that x-rays

revealed that claimant’s fusion was not complete and he ordered a CT scan to further

evaluate the fusion site.  In a report dated August 31, 2006, Dr. Steck indicated that the CT

scan showed a lack of fusion after almost one year.  As a result, he recommended a

cervical bone growth stimulator in an effort to complete the fusion procedure.  In a report

dated November 9, 2006, Dr. Steck indicated that claimant’s fusion was still not complete

and he again indicated that claimant should continue use of the stimulator.  Dr. Steck did

not believe that claimant could work as a truck driver at that time, but instead indicated that

claimant should continue on his sedentary work status.
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When claimant’s condition did not improve, Dr. Steck in a report dated February 19,

2007 recommended a revision fusion with instrumentation.  This surgical procedure was

performed on May 8, 2007.  Following that second surgical procedure the claimant

developed an infection at the surgical site and underwent a third surgery as a result of the

infection.  Claimant testified that his treatment included wearing an IV twenty-four hours

a day for forty-five days.  Because of the IV, the motion in his right arm was limited and he

lost strength and range of motion in his right arm.

On December 27, 2007, Dr. Steck noted that claimant had finished his physical

therapy and that he still had some problems.  However, Dr. Steck opined that claimant was

at maximum medical improvement and indicated that claimant would require ongoing pain

management.  

In May 2008 the claimant was sent to Dr. Provenza for an independent medical

evaluation.  Dr. Provenza assigned claimant  permanent physical impairment ratings in

amounts equal to 20% for his cervical spine and 3% for claimant’s right shoulder.

Respondent accepted those impairment ratings and paid claimant permanent partial

disability benefits in an amount equal to 23% to the body as a whole.

Since that time the claimant has continued to receive medical treatment for pain

management from Dr. Toomer.  Claimant has not returned to work for respondent or any

other employer since August 2005.

Claimant has filed this claim contending that he is permanently totally disabled as

a result of his compensable injury or alternatively, that he is entitled to permanent partial

disability benefits in excess of his permanent physical impairment rating of 23% to the body

as a whole.

ADJUDICATION

Claimant contends that he is permanently totally disabled as a result of his
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compensable injury.  “Permanent total disability” is defined at A.C.A. §11-9-519(e)(1) as

the “inability, because of compensable injury or occupational disease, to earn any

meaningful wages in the same or other employment.”  In determining the extent of a

claimant’s disability, the Commission may consider several factors pursuant to A.C.A. §11-

9-522(b)(1).  These factors include the percentage of the permanent physical impairment

as well as the claimant’s age, education, work experience, and all other matters reasonably

expected to affect future earning capacity.

After reviewing the relevant wage loss factors in this case, I find that claimant has

failed to meet his burden of proving by a preponderance of the evidence that he is

permanently totally disabled.  However, I do find that claimant has met his burden of

proving by a preponderance of the evidence that he is entitled to permanent partial

disability benefits in an amount equal to 50% in excess of his permanent physical

impairment rating for a loss in wage earning capacity.

As previously noted, the claimant is a 52-year-old man with a high school education.

Claimant also testified that he attended truck driving school and he has worked as a truck

driver for the respondent and a moving company for the last twenty years.  Furthermore,

the claimant has been assigned a permanent physical impairment rating in an amount

equal to 23% to the body as a whole for his compensable work-related injuries.

As previously noted, Dr. Steck indicated in a report dated December 27, 2007 that

claimant had reached maximum medical improvement.  Dr. Steck in that same medical

record also indicates that claimant has applied for social security disability.  In fact,

claimant is currently drawing social security benefits.  Dr. Steck also indicated that claimant

“tells me that he does not desire to return to work.  The physical therapist suggested a

generalized work conditioning program but I see no reason for work conditioning with the

patient not desiring to return to work.”  Claimant testified that he did not indicate to Dr.

Steck that he did not wish to return to work, but that Dr. Steck kept asking him if he had
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applied for social security disability and when claimant finally informed him that he had Dr.

Steck then indicated that claimant did not need to go back to work.

In a subsequent report dated June 26, 2008, Dr. Steck indicated that claimant was

not working and indicated that he would not recommend that claimant work in any capacity.

However, this opinion of Dr. Steck was given prior to the functional capacities evaluation

which was performed on May 28, 2009.  That report indicates that the assessment of

claimant’s functional capacities was a valid assessment.  That report indicates that

claimant has the ability to work an eight-hour day at a medium physical demand level if the

weight and activity restrictions outlined in the report are observed.  The report noted that

claimant was able to lift 21 to 36 pounds from various heights, push/pull 56 pounds, and

carry 27 pounds short distances.  The report also noted that claimant was able to sit six to

eight hours with regular breaks, stand six to eight hours with regular breaks, and walk six

to eight hours with regular breaks.  In my opinion, the functional capacities evaluation

which has been identified as a valid representation of claimant’s physical abilities indicating

that he is capable of working eight hours per day at a medium physical demand is credible

and entitled to great weight.  

With respect to this issue, I believe it is also important to note that claimant has

attempted to look for employment.  The documentary evidence contains various

employment applications completed by the claimant to include jobs such as driver,

warehouse, cook, kitchen help, and warehouse driver.

In summary, in order to be entitled to permanent total disability benefits, claimant

has the burden of proving by a preponderance of the evidence that he suffers from an

inability because of his compensable injury to earn any meaningful wages in the same or

other employment.  After consideration of the appropriate wage loss factors in this case,

I find that claimant has failed to meet his burden of proving that he lacks the capacity to

earn any meaningful wages in the same or other employment.  Therefore, he is not entitled
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to permanent total disability benefits.  However, I find that claimant has suffered a loss in

his ability to earn wages.  After consideration of the relevant wage loss factors, I find that

claimant has suffered a loss in wage earning capacity in an amount equal to 50% to the

body as a whole.  This is in addition to the 23% impairment rating previously accepted and

paid by the respondent.  While Dr. Steck at one point indicated that claimant should not

return to work, Dr. Steck gave that opinion prior to the functional capacities evaluation

which was performed on May 28, 2009 and interpreted as valid.  That evaluation indicates

that claimant is capable of returning to work at a medium physical demand level if various

weight and activity restrictions are observed.  I find that this evaluation is credible and

entitled to great weight.  Thus, while claimant is not capable of returning to work as a truck

driver, the evidence presented indicates that he is capable of returning to work at a

medium physical demand capacity.

AWARD

Claimant has failed to prove by a preponderance of the evidence that he is

permanently totally disabled as a result of his compensable injury.  However, claimant has

met his burden of proving by a preponderance of the evidence that he has suffered a loss

in wage earning capacity in an amount equal to 50% to the body as a whole.  This is in

addition to the 23% impairment previously accepted and paid by the respondent.

Respondent has controverted claimant’s entitlement to permanent partial disability benefits

in an amount equal to 50% to the body as a whole.

Pursuant to A.C.A. §11-9-715(a)(1)(B), claimant’s attorney is entitled to an attorney

fee in the amount of 25% of the compensation for indemnity benefits payable to the

claimant.   Thus, claimant’s attorney is entitled to a 25% attorney fee based upon the

indemnity benefits awarded.   This fee is to be paid one-half by the carrier and one-half by

the claimant.  
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The respondent is ordered to pay the court reporter’s charges for preparing the

hearing transcript in the amount of $926.80.

All sums herein accrued are payable in a lump sum without discount and this award

shall bear interest at the maximum legal rate until paid.

IT IS SO ORDERED.

                                                                
GREGORY K. STEWART
ADMINISTRATIVE LAW JUDGE

  


