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STATEMENT OF THE CASE

On November 4, 2009, the above-captioned claim was heard in Mountain Home,

Arkansas.  A prehearing conference took place on July 6, 2009.  A prehearing order

entered that same day pursuant to the conference was admitted without objection as
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Commission Exhibit 1.  At the hearing, the parties confirmed that the stipulations, issues,

and respective contentions, as amended, were properly set forth in the order.

Stipulations

At the hearing, the parties discussed the stipulations set forth in Commission Exhibit

1.  With two additional stipulations reached at the hearing, they are as follows:

1. The Arkansas Workers’ Compensation Commission has jurisdiction over this

claim.

2. The employee-employer relationship existed at all relevant times, including

April 23, 2002 and November 22, 2003, when Claimant sustained a

compensable injury to her right knee.

3. Claimant has been assigned a thirty-seven percent (37%) rating to the lower

extremity, which rating has been accepted by Respondent carrier.

4. Claimant reached maximum medical improvement and the end of her healing

period on March 25, 2008.

5. Claimant also sustained a compensable injury to her left knee on April 23,

2002.

6. Respondents No. 1 and Respondent No. 2 have controverted Claimant’s

entitlement to any permanent benefits in connection with her right knee in

excess of her thirty-seven percent (37%) impairment rating.

Issues

At the hearing, the parties discussed the issues set forth in Commission Exhibit 1.

Because of the stipulation reached concerning the compensability of the left knee injury,
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that issue was withdrawn.  The issue as to when Respondents No. 1 were provided with

notice of that injury was reserved.  The following issues were litigated:

1. Whether the Arkansas Workers’ Compensation Act is constitutional.

2. Whether Claimant is entitled to reasonable and necessary medical care.

3. Whether Claimant is permanently and totally disabled.

4. Whether Second Injury Fund liability exists under these claims.

5. Whether Claimant is entitled to a controverted attorney’s fee.

Contentions

At the hearing, the contentions set forth in the prehearing order were discussed.

With the addition of one by Claimant, the contentions now read:

Claimant:

1. Claimant contends that as a result of the compensable injuries she sustained

to both knees, she is permanently and totally disabled and is entitled to

benefits.

2. Claimant is entitled to additional benefits, which include reasonable and

necessary medical care.  Dr. Arnold has recommended an ultrasound of the

Claimant’s right lower extremity to rule out a blood clot.  The Respondent

has denied this procedure.

3. Claimant is in need of dental work.  Prior to any dental work being completed

she must be on a regimen of an antibiotic.  Dr. Arnold has stated that the

need for the antibiotic is as a result of Pat’s right total knee arthroplasty.

Claimant contends that the need for the antibiotic prior to any invasive
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procedure is solely as a result of the compensable injury to her right knee.

Therefore, the Respondents are duty bound to provide the Claimant her

antibiotics so that she may proceed with her dental care.

4. As part of her claim for additional medical treatment, Claimant contends that

she is entitled to the administration of antibiotics at the expense of

Respondents No. 1 prior to the performance of any invasive test, in order to

prevent infection in the area of her knee replacement.

Respondent No. 1:

1. Respondents No. 1 contend that all appropriate benefits have been and are

continuing to be paid with regard to this claim.  While medical benefits have

not been denied entirely, Respondents are unsure that the benefits

recommended at this time by Dr. Arnold are reasonable and necessary as

related to Claimant’s compensable knee injury.  A second opinion evaluation

will be scheduled to address the same.

2. Respondents No. 1 contend that Claimant is not permanently totally

disabled.  In the event Claimant is found to be entitled to permanent benefits

beyond her rating, those benefits would be the responsibility of the Second

Injury Fund.

Respondent No. 2:

1. Respondent No. 2 contends there is no combination of disabilities to

establish Second Injury Fund liability pursuant to Ark. Code Ann. § 11-9-524
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and Mid-State Construction Co. v. Second Injury Fund, 295 Ark. 1, 746

S.W.2d 539 (1988).

2. Respondent No. 2 contends the Claimant is not permanently and totally

disabled.
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Respondent No. 3:

1. Pursuant to Ark. Code Ann. § 11-9-525(b)(1), Second Injury Fund liability

must be determined prior to consideration of the Death and Permanent Total

Disability Trust Fund liability.  If the Second Injury Fund is found to not have

the liability and the Claimant is found to be permanently and totally disabled,

the Trust Fund stands ready to commence weekly benefits in compliance

with Ark. Code Ann. § 11-9-502.  Therefore, the Trust Fund has not

controverted the Claimant’s entitlement to benefits.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

After reviewing the record as a whole, including medical reports, deposition

testimony, documents, and other matters properly before the Commission, and having had

an opportunity to hear the testimony of the hearing witnesses and to observe their

demeanor, I hereby make the following findings of fact and conclusions of law in

accordance with Ark. Code Ann. § 11-9-704 (Repl. 2002):

1. The Arkansas Workers’ Compensation Commission has jurisdiction over

these claims.

2. The stipulations set forth above are reasonable and are hereby accepted.

3. Claimant’s Proffered Exhibit 4 will be admitted into evidence and will be

given due weight.

4. While the April 1, 2008 letter contained in Claimant’s Proffered Exhibit 5 will

not be admitted into evidence; the balance of the documents contained

therein will be admitted and given due weight.



Hruska - F209377 & F400618 7

5. Respondents’ Proffered Exhibit 4 will be admitted into evidence and will be

given due weight.

6. Respondents’ Proffered Exhibit 5 will be admitted into evidence and will be

given due weight.

7. The Arkansas Workers’ Compensation Act is constitutional.

8. Claimant has proven by a preponderance of the evidence that the treatment

of her bilateral knees administered on and after April 23, 2002, and which is

reflect in the medical records in evidence, was reasonable and necessary.

9. Claimant has not proven by a preponderance of the evidence that she is

entitled to either an ultrasound and/or a venous Doppler test of her right

lower extremity.

10. Claimant has proven by a preponderance of the evidence that she is entitled

to prophylactic antibiotics prior to undergoing a dental procedure.

11. Because the evidence does not reflect that Claimant is to undergo other

“invasive” procedures, and Respondents No. 1 have not indicated that they

would controvert her entitlement to prophylactic antibiotics in such instances,

this issue is not yet ripe and will be considered reserved.

12. Claimant has not proven by a preponderance of the evidence that she is

permanently and totally disabled.

13. Because of the above finding, the other two issues presented–whether

Second Injury Fund liability exists under these claims and whether Claimant
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is entitled to a controverted attorney’s fee–are moot and will not be

addressed.

PRELIMINARY RULINGS

Admission of Claimant’s Proffered Exhibit 4

Respondents No. 1 objected to the admission of this exhibit, the May 12, 2009

vocational evaluation of Claimant by Robert White:

Your Honor, it’s my understanding that Mr. White is not here to testify.  As
such, he’s not a medical doctor and this is not being brought in as a medical
record.  Therefore, we don’t have a right to cross examine him with him
being here.

It is unclear what the basis for the objection is.  Under Ark. Code Ann. § 11-9-705(c)(2)(B)

(Supp. 2007):

If the opposing party desires to cross-examine the physician, he or she
should notify the party who submits a medical report to him or her as soon
as practicable, in order that he or she may make every effort to have the
physician present for the hearing.

Because White is not a physician, and his evaluation is not a medical report, this provision

is inapplicable here.

To the extent that Respondents No. 1 had the right to cross-examine White, I note

that the record does not reflect that Claimant ever listed him as a hearing witness.

Respondents No. 1 admitted that they were provided with a copy of the evaluation at least

seven days prior to the hearing–giving them the opportunity to depose or subpoena him

to come to the hearing, had they so wished.  And since the report was provided at least

seven days before the hearing, admission of it does not violate the prehearing order, which

reads:  “Exhibits and the identity of witnesses must be exchanged at least seven (7) days
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prior to the hearing.”  Finally, to the extent that Respondents No. 1 are objecting to the

admission of White’s report as hearsay, I note that Arkansas Code Annotated § 11-9-

705(a)(1) (Supp. 2007) provides:

In making an investigation or inquiry or conducting a hearing, the Workers’
Compensation Commission shall not be bound by technical or statutory rules
of evidence or by technical or statutory rules of procedure, except as
provided by this chapter, but may make such investigation or inquiry, or
conduct the hearing, in a manner that will best ascertain the rights of the
parties.

The Commission has a “great deal of latitude in evidentiary matters.”  Bryant v. Staffmark,

Inc., 76 Ark. App. 64, 61 S.W.3d 856 (2001).  After due consideration of this matter, I find

that admission of the report will help to “best ascertain the rights of the parties.”  Thus,

Claimant’s proffered Exhibit 4 is hereby admitted into evidence, and will be given due

weight.

Admission of Claimant’s Proffered Exhibit 5

Along with medical records, this proffered exhibit contains a letter to Claimant’s

counsel from counsel for Respondents No. 1 and is dated April 1, 2008.  The letter in large

part deals with a settlement proposal, but also contains a statement from Respondents No.

1 concerning their position on the compensability of Claimant’s left knee injury.  While

Claimant seeks the admission of the exhibit to show that Respondents No. 1 have

controverted the compensability of this injury, Respondents No. 1 objected on the grounds

of relevancy; the left knee has now been accepted as compensable, the proposed

settlement has nothing to do with the issues in the hearing, and the author of the letter was

not at the hearing to interpret it.



Hruska - F209377 & F400618 10

While some of the medical records in the exhibit are also in other exhibits, some are

not.  They are hereby admitted into evidence.  As to the April 1, 2008 letter, all but one

sentence addresses settlement and thus would not help to “best ascertain the rights of the

parties” under § 11-9-705(a)(1).  With respect to the issue of controversion, in this hearing

that applies only to the issue concerning whether Claimant is declared permanently and

totally disabled.  The parties have stipulated that Respondents Nos. 1 and 2 have

controverted Claimant’s entitlement to any permanent benefits in excess of her impairment

rating.  Hence, the letter will have no bearing on any of the litigated issues and thus will

not be admitted into evidence.

Admission of Respondents’ Proffered Exhibits 4 and 5

Claimant explained that the only reason that an objection was being lodged to the

admission of these documents, both of which are functional capacity evaluations (“FCEs”),

was that Respondents No. 1 objected to the admission of the White vocational evaluation.

This is not a legitimate objection.  Claimant stated that “we think all of it should come in .

. . .”  In fact, I note that Respondents’ Proffered Exhibit 5 is part of Claimant’s Exhibit 3.

These proffered exhibits will likewise be admitted and accorded due weight.

CASE IN CHIEF

Summary of Evidence

The witnesses at the hearing were Claimant, Ida Tucker, Loretta Reazin, Ken

Covell, Mark Devilbiss and Dona Langevin.

In addition to the prehearing order discussed above, the exhibits admitted into

evidence in this case consist of the following:  Claimant’s Exhibit 1, letters pertaining to
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Claimant’s constitutional issue, consisting of one index page and nine numbered pages

thereafter; Claimant’s Exhibit 2, the record concerning the denial of a proposed venous

Doppler procedure and a letter from Dr. Christopher Arnold pertaining to Claimant’s need

for prophylactic antibiotics, consisting of one index page and two numbered pages

thereafter; Claimant’s Exhibit 3, a compilation of her medical records, consisting of six

index pages and 110 numbered pages thereafter; Claimant’s Exhibit 4, a vocational

evaluation report by Robert White dated May 12, 2009, consisting of six numbered pages;

Claimant’s Exhibit 5, (sans letter from counsel for Respondents No. 1 to Claimant’s

counsel dated April 1, 2008), medical records concerning Claimant, consisting of 25

pages; Claimant’s Exhibit 6, the transcript of the deposition of Claimant taken July 10,

2008, consisting of 60 numbered pages; Respondents’ (all exhibits bearing this

designation were offered jointly by Respondents No. 1 and Respondent No. 2) Exhibit 1,

another compilation of Claimant’s medical records, consisting of three index pages and 87

numbered pages thereafter; Respondents’ Exhibit 2, non-medical documents, consisting

of two index pages and 40 numbered pages thereafter; Respondents’ Exhibit 3, a note

from Claimant to Dr. Gus Kaubisch, Jr., dated April 1997, consisting of six numbered

pages; Respondents’ Exhibit 4, an FCE by Dr. Rolland Bailey, D.O., consisting of one

index page; and Respondents’ Exhibit 5, an FCE by Functional Testing Centers, Inc.,

dated May 7, 2009, consisting of 12 numbered pages.

In addition, and without objection from the parties, I have blue-backed to the record

the following:  Claimant’s October 27, 2009 motion to recuse, brief in support thereof, and

attached documentation, consisting of 394 pages; the response by Respondents No. 1 on
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October 29, 2009, consisting of one page; and Respondent No. 2's post hearing brief,

consisting of two pages.

Testimony-Hearing

Ida Tucker.  Called by Claimant, Tucker testified that she worked as a cashier in the

cafeteria of Respondent Baxter Regional Medical Center (hereinafter “Baxter”) from 1998

to January 2004.  In this capacity, she was acquainted with Claimant.  She stated that

Claimant had on one occasion slipped on a wet floor and fallen, but she did not witness

it.  By the time Tucker saw her, she was getting up.  It was Tucker’s opinion that after this

injury, Claimant was trying to continue working–even during the period she was

undergoing medical treatment.  Claimant appeared to be in pain, limped, and her leg

swelled on occasion to the extent that her pant leg tightened around the leg.  She was

informed that light duty work was not available.  She rested her leg while working at the

cash register by placing it on a ledge underneath.  On occasion, Claimant’s breaks were

cut short, and she had to fill the ice hopper because Tucker was not physically capable.

Under questioning from Respondents No. 1, Tucker stated that she was aware that

Claimant worked at Baxter after she left, and that Claimant later volunteered there as well.

Under questioning from Respondents No. 2, Tucker clarified that the injury she

testified about occurred in 2002.  Claimant’s pain appeared to be in her knees.  Prior to

the fall, she appeared to be in good health and was not off for any medical condition.

Loretta Reazin.  Called by Claimant, Reazin testified that she has known Claimant

since October 2001.  Prior to being injured, she did not appear to have any physical

difficulties.  Claimant walked and kept a garden.  After the April 2002 injury, Claimant had
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problems bending down and picking up things from the floor.  She appeared to be

depressed as well.  Following her second fall at Baxter, her condition worsened and she

required more help in doing things.  During the period from October 2007 to April 2008,

when Reazin lived with Claimant, Reazin observed that she could not stand long than 15

to 20 minutes.  She also has trouble sitting longer than 15 minutes at a time, and has to

elevate her legs.  Reazin stated that Claimant limps to such a degree that it appears that

she is staggering.  She cries from the pain in her legs.  Reazin currently seeks Claimant

about one time a week, and it is her opinion that her leg condition is worsening.

Under questioning from Respondents No. 1, Reazin testified that she is aware that

Claimant went on a mission trip to Honduras.  They are good friends.  However, she did

not know that Claimant underwent treatment for depression prior to falling.

Under questioning from Respondent No. 2, she stated that Claimant did not

complain about her neck or back.

When questioned further by Claimant, Reazin added that Claimant takes about four

hours to clean her house, in 15-minute increments.  When sitting becomes uncomfortable,

Claimant gets up and walks around the house.

Ken Covell.  Called by Claimant, Covell testified that he met her between 1998 and

2000.  Prior to falling at Baxter, she had no trouble at all moving around.  This changed,

however, after she fell and underwent surgery.  After the first operation, she had to hire

someone to care for her yard.  Even since the second surgery, her condition has not

improved but instead has grown worse.  While he stated that she does not get out as

frequently as she used to, he added that she took a mission trip to Honduras that lasted
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two to three months.  Covell has observed that Claimant is in pain from the tension in her

face, and added that she is unable to sit for very long.  She limps and has trouble with her

balance at times.

Under questioning from Respondents No. 1, Covell stated that he is somewhat

aware that she underwent treatment for depression before her 2002 fall.  He has not gone

to her house in the past one or two years, so he is not aware of her recent activities.

Under questioning from Respondent No. 2, he testified that the only pain Claimant

complained of was in her knees.  She had no complaints prior to the 2002 fall at Baxter.

Mark Devilbiss.  Called by Claimant, Devilbiss testified that she is his mother.

Devilbiss lived in the Mountain Home area from 1999 to May 2009.  Prior to her falls, she

was not having any physical or emotional problems.  He described her as “a strong

woman” who was very active, taking long walks and involved in gardening.  Since that

time, however, her physical abilities have declined.  While she appears to be in pain, her

crying is out of frustration.  Her knees obviously bother her; she sits with her legs elevated.

In Devilbiss’ opinion, Claimant’s condition is worsening.  She is having more trouble

moving around.  He was unable to state whether she currently uses a cane because he

has been living in Iowa for the past five to six months.

Under questioning from Respondents No. 1, Devilbiss stated that his mother does

not have help around the house.  He is busy with his own family and his construction

company.

Under questioning from Respondent No. 2, Devilbiss testified that Claimant was in

a motor vehicle accident in Texas several years ago.  As a result, her neck was sore.
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While he was not present at the time, he did not think that her care was extensive.  He

stated that their family, Claimant included, have regularly undergone preventative

chiropractic treatment over the years.  He added, “we’re not doctor people.”

Patricia Hruska.  Claimant testified that she has lived in the Mountain Home area

since June 2000.  Other than the injuries she suffered at Respondent Baxter, she does not

have any conditions that keep her from working.  Prior to these falls, she never missed

work for a significant period.

She testified that in April 2002, she came into the dining room from the patio.  The

plants in the room had been watered, and there was a substantial amount of water on the

floor.  She slipped and landed on both of her knees.  Claimant underwent surgery by Dr.

Knox on both knees on August 21, 2002.  He released her with restrictions, and she

returned to work.  While Knox’s restrictions provided that she should sit for two hours,

Baxter did not allow that.  She later clarified that the restriction was that she should sit for

ten minutes every two hours.  Claimant testified that Knox ordered that she use a chair at

work, but that she was told to bring one from home.  He also restricted her from carrying

cases of bottled soft drinks after her employer required her to perform that duty.

Dr. Knox performed a second surgery on her right knee on January 14, 2004.  Later,

she obtained a change of physician to Dr. Chris Arnold.  He performed a total right knee

replacement on her on March 28, 2007.  He has recommended that she have a left knee

replacement as well.  She continues to be treated by him.

She is no longer able to work in her garden, go walking, or ride a bike.  She left

Baxter in February 2005 and went to work at Wal-Mart.  But she had to quit in September
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2006 because she “couldn’t take the cement anymore,” and the company would not allow

her to go from full to part-time.  The first part of her tenure there was as a cashier, while

the second was in inventory control–pulling carts of groceries and climbing ladders.  After

she could no longer working in inventory control, she watched dressing rooms and

answered phones during the second part of the shift.

After leaving Wal-Mart, she went to work at Exxon for 15 hours a week.  Since her

March 2007 surgery, her only job was volunteer work she performed at Baxter in 2008 one

day each week.  She delivered menus and gave water and blankets to patients.  While the

shift was eight hours in length, she estimated that only three of it was productive.  She has

volunteered elsewhere since that time.  To prepare herself, she takes two Alleve tablets.

It was her opinion that she can no longer perform a job eight hours a day, five days a

week, because of her knees.  She is currently drawing Social Security benefits; but she

never applied for disability.  It was not her intent to retire so soon–although she is 68.

Claimant stated that she went on a week-long mission trip to Honduras in March

2006.  She also recently went back for a four-month stint, returning on March 2, 2009.  

When asked whether Respondents No. 1 covered her care following her second

surgery, Claimant stated that she did not personally receive any bills.  However, they have

refused to pay for a venous Doppler test that Dr. Arnold wanted to perform, and she would

like for them to cover any antibiotics she may need to be prescribed prior to undergoing

an invasive procedure, as Arnold has recommended.

Claimant testified that she has “always been an achiever, optimistic, do more on my

jobs than was required.”  She has been disheartened by her inability to work.  Sleeping is
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difficult, and only comes a couple of hours at a time.  After she gets up, she sits in a

recliner, with her legs elevated above her hips, in order to become “stable” and reduce

swelling in the right knee.  While grocery shopping, she rests her right leg on the basket.

She still uses a chain saw and a wood chipper, but takes sit-down breaks every 15 to 30

minutes.  Engaging in some activities cause her pain the next day.  While she does not lie

down during the daytime, three to four days a week she lacks energy.  Claimant has to

alternate sitting and standing throughout the day.

According to her, she has constant right knee pain.  She takes Alleve to alleviate

the symptoms.  However, this medication only numbs the knee; it does not relieve the

swelling.  At times, the knee bends backwards, and she has trouble balancing on it.  She

rated her pain in it as 6/10 to 7/10.  With respect to her left knee, the pain is only

periodic–it goes away if she sits and elevates it.  She rated her pain in this joint as 3/10

or 4/10.  Claimant also suffers from leg cramps and shin splints because of her condition.

However, her discomfort has not impaired her ability to concentrate.  The hyperextension

problem is worsening, but her pain is not.

Under questioning from Respondents No. 1, Claimant testified that she has a high

school diploma.  She was a licensed real estate broker for 17 years, but relinquished her

license to go into a different line of work.  From 1991 to 2001, she ran a department of

correction juvenile home for teenaged boys.  She performed counseling as part of this job.

After leaving there, she went to work at Baxter.

Claimant stated that she was involved in a motor vehicle accident in 1995 in Mexico

that resulted in her striking her head on the back window.  As a result, she underwent
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chiropractic treatment.  She has periodically gone to a chiropractor since the 1960s.  Her

testimony was that her neck symptoms continued for about three years after the accident.

However, she still treats with a chiropractor for her neck.  She was not aware that she was

assigned an 18 percent rating for her neck as a result of the accident.  In addition, she

treated for her neck with the Mayo Clinic in 1997.

In January 2007, she told her doctor that she was walking, on average, one and

one-half miles daily; but she stated this was her activity prior to her left leg injury.  She has

had problems with depression in the past.  On September 17, 2007, she fell while leaving

a Bible study at a home.  She stepped on a rawhide bone outside the door and fell to the

ground.  Claimant stated that scar tissue in her right knee popped, “and it sounded like

chicken bones snapping.”  Her chiropractor noted that she had extreme swelling in her hip

and knee thereafter.  She admitted that she told Dr. Arnold on August 14, 2007 that she

loved her knee replacement.

At Baxter, she worked as the head cashier on the second shift.  Her other duties

included refilling the coffee pot, replenishing condiments, and cleaning tables.  After her

first fall, she had help lifting anything weighing over ten pounds.  She continued to have

such help after her second fall.  Claimant was allowed to bring a stool from home to use.

However, she only sat on it occasionally.  Her testimony was that the reason she resigned

Baxter to go to Wal-Mart was that the store was closer to her home than the hospital was.

She asked for full or part-time work there, and earned $1.30 more per hour there than she

did at Baxter.  She was able to work as a cashier at that store.  Claimant signed a

statement that she could perform that job without accommodation.  When she left there to
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work at Exxon, her new employer worked with her and she was allowed to sit and rest

throughout the day.  She told Exxon that the reason that she left Wal-Mart was to lessen

her hours and stress.  After leaving Exxon, she volunteered at the hospital until she went

on the extended mission trip–and she traveled alone.  On this trip, she worked with kids;

she referred to her role as that of a “[g]lorified baby-sitter.”  Since returning from Honduras,

he has not applied for work anywhere.

Contrary to her testimony on direct that she never applied for Social Security

disability, she stated that she did but was denied for being two credits short.  She is not

interested in vocational rehabilitation or job placement assistance.  Her intention is to stay

retired and out of the workforce.  Currently, she takes no prescription medication.  She

takes care of her home with virtually no help.  One acre of her property requires mowing.

At most, she lifts about 40 pounds.  Claimant is still able to operate a chainsaw, provided

that she takes breaks.  While she questions her ability to do it, her desire is to become a

full-time missionary.

Under questioning from Respondent No. 2, Claimant testified that she sold real

estate in Iowa and North Dakota.  When she ran the juvenile home, two to four boys would

live with her.  She has taken pastoral care training, and would like to return and minister

in the hospital.  However, she added that she was not sure if she is physically capable of

doing this.

After she was injured in the accident in Mexico, she underwent bilateral arterial

surgery to relieve headaches.  Ultimately, she went to the Mayo Clinic and was prescribed

a TENS unit.  She had a laminectomy in 1975 for back problems from child-bearing.  Her
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testimony was that neither her back or neck were bothering her in 2002, and did not

interfere with her work.  Her neck and back condition were not part of her Social Security

disability application.

With respect to her second knee incident, Claimant stated that in November 2003,

she slipped on a freshly-mopped floor at Baxter while returning from a back room where

her cash register had been counted.  However, she did not fall.  Tests revealed an

unhealed post-surgical tear.  Until that point, Claimant was optimistic about her condition.

But the incident “turned things around for [her], just more negative.”

Claimant testified that she had raised beds built on her property so she can still

work in her garden.  She grows flowers and vegetables.  Claimant uses a riding mower to

cut the grass.  She added that she gets on and off it carefully, and that it is impossible for

her to move as easily on it as before.

Dona Langevin.  Called by Respondents No. 1, Langevin testified that she is the

workers’ compensation administrator for Respondent Baxter.  She has held this position

since 1995.  Langevin is familiar with Claimant.  She identified two documents in

Respondents’ Exhibit 2 as being listings of her physician-imposed restrictions.  According

to Langevin, Claimant “pretty much stayed within those limitations.”  A worker is not

brought back if restrictions cannot be accommodated.  The restriction of no lifting cases

of sodas was permanent.  Had Claimant stayed employed at Baxter, those restrictions

would have continued.  She knew of one instance where Claimant complained about not

having a stool to sit on; and that was fixed.  Langevin is not aware of Claimant being
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written up for sitting on the job.  It is her understanding that Claimant quit working at Baxter

because she wanted to take a job at Wal-Mart in Flippin–where she lived.  Claimant has

not attempted to return to work at Baxter.

Under questioning from Claimant, Langevin testified that her office is “less than a

football field” from the cafeteria.  It is up to he department manager to implement working

restrictions.  Langevin was not aware that Dr. Knox was concerned that the restrictions he

imposed were not being followed.  She never observed Claimant limping.

Under questioning from Respondent No. 1, she stated that she has access to

Claimant’s personnel file, and the file does not reflect any disciplinaries taken against her

with respect to the injuries at issue.

Testimony-Deposition

Patricia Hruska.  As stated above, Claimant was deposed on July 10, 2008, and the

transcript thereof was admitted as Claimant’s Exhibit 6.  Her testimony was along the lines

of that given at the hearing.  She has hypertension, but it is controlled by medication.  In

describing her duties at Respondent Baxter, she stated:

They went through about a thousand meals a day between patient line and
the cafeteria.  I had three large dining rooms; I had to keep those tables
clean.  Three o’clock I had to shut down the large dining room.  Meanwhile,
there are functions happening in what was called the Ortman Room or
functions in the large dining room and then those things afterwards would
have to be re-done, wiped down, chairs rearranged.

The main dining room was anything from cleaning table legs to table tops to
salt and peppers, then when you get to–I’m the person, for example, like if
you came through the line, you would pick up your ketchup for your
hamburger, that all had to be refilled.  The yogurt machine had to be
cleaned, refilled, the cappuccino machine refilled.  Coffee ground many
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times a day.  Cart loads of sodas in cases sometimes three trips a day with
eight to nine cases.

Napkins.  Large boxes of napkins.  Large boxes of plastic.  And I had to go
to the back storeroom and bring those out.  I’m sure there were other
responsibilities, but.

As for her Wal-Mart cashier job, she was allowed to use a stool.

Claimant stated that while she returned to work following her first surgery with only

a restriction of no lifting boxes of carbonated beverages, she still feels that she did not

have a good result with that surgery.  She went back to work because she needed the

money.  But she later stated that she first felt like she was making good progress, and that

but for her second fall in November 2003, she likely would have been able to continue

work at Baxter.  In her opinion, if Baxter had provided her with a stool to sit

on–accommodated her restrictions–she would not have fallen a second time.  Claimant

admitted that she did not take any prescription medication after the return to work in

August 2002 until she suffered a recurrence of the right knee injury in November 2003.

She also stated that she never reported knee problems during this period to her doctor.

In describing her current right knee condition, Claimant stated that it “clicks,” and

she cannot walk down steps.  The front portion of it is numb.  Her left leg recently buckled.

While her neck still “go[es] out” at times, and she gets numbness in her ring and middle

fingers, chiropractic treatment takes care of it.  Her neck has not prevented her from

leading a full and active life.  Claimant injured her ankle during physical therapy on her

knee in April 2004.  Treatment was not covered under workers’ compensation.  She stated

that she still feels weakness in the ankle.
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She does not feel that she could return to work at Baxter because “there’s no part-

time work there.”  Claimant is not aware of any paid positions there that she would be able

to do, even if they involved sitting.  While she has not applied for a job since leaving

Exxon, she has called two or three businesses about jobs.  Exxon informed her they she

could not be rehired because she no longer could meet the lifting requirements; they are

now selling beer.

Medical Exhibits

The medical records of Claimant that were introduced at the hearing and which are

contained in Claimant’s Exhibits 2, 3 and 5, and Respondents’ Exhibits 1 and 3-5, reflect

the following:

Claimant under went treatment for whiplash she received as a result of a motor

vehicle accident on November 16, 1995.  Dr. Gus Kaubisch, Jr. assigned her an 18

percent  (18%) whole-person impairment rating on May 15, 1997.  She was treated at

Mayo Clinic in May 1997 for, inter alia, headaches.

On June 26, 2002, Claimant presented to Baxter’s emergency room with bilateral

knee pain, right worse than left, following a fall on a wet floor at the hospital.  Dr. Thomas

Knox saw her.  She had minimal effusion in the right knee.  MRIs on July 26, 2002 showed,

inter alia, a meniscal tear in the posterior horn of the left knee, and a “definite but probably

chronic tear” in the same area in the right.  Bilateral knee arthroscopies were performed

on August 21, 2002.  She underwent physical therapy, and Dr. Knox reported at each visit

that her condition was good.  On September 30, 2002, he released her to return to work

with restrictions for two months of frequent lifting of no more than 10 to 15 pounds,
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occasional lifting of no more than 20 pounds, continuous standing/walking of no more than

two hours, continuous sitting of no more than one to two hours, and no frequent stooping.

While she was discharged on December 19, 2002, a permanent restriction of no lifting of

“extensive amounts of soda” was added by Dr. Knox.  He believed that she had reached

maximum medical improvement as of then.  Claimant reported that the lifting restriction

helped her.  On January 31, 2003, Knox assigned her an impairment rating of two percent

(2%) for each lower extremity, or two percent (2%) to the whole person.

On December 8, 2003, Claimant reported to Knox that she was having significant

medial joint pain in the right knee after slipping/falling on a wet floor while carrying ice.  An

MRI on December 26, 2003 showed “where we did the previous meniscectomy plus, what

looks like, a fresh meniscus tear.”  A December 23, 2003 MRI found either a tear or simply

post-surgical appearance of the knee.  On January 14, 2004, Claimant underwent an

arthroscopic partial medial meniscectomy.  She was diagnosed as having grade 2, early

3 chondromalacia of the medial tibiofibular joint, and a complex posterior third medial

meniscal tear, right knee.  Thereafter, she underwent therapy.  Dr. Knox wrote on

September 9, 2005 that the surgery “revealed a complex tear of the posterior third, actually

half, of the medial meniscus . . . The meniscus had torn basically further posterior and

slightly anterior.”  On March 25, 2004, Claimant reported that her knee swells at work

every day at 3:00 to 4:00 p.m.  He told her that he sees no reason why she cannot

continue working.  Dr. Knox wrote on April 19, 2004 that she could return to work on April

27, 2004.  She reported on April 19, 2004 that she hurt her knee while doing therapeutic

exercises.  No fractures were found.  She was given a splint and instructed to use it along
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with crutches for seven days.  On April 26, 2004, Dr. Rolland Bailey wrote that she needed

a stool to use while “checking in cafeteria.”

An FCE by Dr. Bailey on April 27, 2004 found that she could return to work on May

4, 2004, but gave her restrictions for three to four weeks of no lifting over ten pounds, a

stand/walk total of two hours per day, and no sitting restrictions.  These were changed on

May 17, 2004 to no lifting over 20 pounds, no frequent lifting over 15 pounds, and a

stand/walk total of three hours a day.  As of May 18, 2004, Claimant was discharged from

therapy for failing to attend.  Dr. Bailey on June 25, 2004 again wrote that she should be

allowed to sit while working at the cash register.  On June 28, 2004, she had no effusion

and had normal motion in the knee.  While Bailey continued the sitting restriction on July

1, 2004, he added that it would expire at the end of that month.

On April 7, 2005, Claimant returned to Dr. Knox with complaints of ongoing knee

pain.  X-rays showed osteoarthritis of the medial joint of the right knee.  He checked her

ankle on April 21, 2005, and found that she had a sprain, but that on physical therapy was

required.  On May 10, 2005, Dr. Knox wrote Wal-Mart, where Claimant was working, and

asked that she be allowed to use a stool at her register “as needed, not to exceed more

[sic]  than 5 to 10 minutes per hour.”  She was discharged from treatment of her ankle on

July 7, 2005.  Dr. Knox on September 9, 2005 wrote that Claimant “may ultimately require

a total knee arthroplasty,” and gave her an impairment rating of seven percent (7%) to the

lower extremity, or three percent (3%) to the whole person.  He assigned no impairment

due to the ankle sprain.
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On July 1, 2005, Claimant reported to her physical therapist that “[s]he is

ambulating independently and is able to perform her job duties as she is employed at Wal

Mart [sic] in Flippin.”

Claimant was given a change of physician from Dr. Knox to Dr. Arnold, and saw the

latter on January 31, 2006 with a complaint of bilateral knee pain, with the right greater

than the left.  Radiographs showed early medial joint space narrowing in the left knee, but

the right had “some degenerative joint disease approaching bone-on-bone contact.”  While

she also complained of her left ankle, radiographs were normal.  Therapy and anti-

inflammatories did not correct the right knee problem.  On August 3, 2006, she underwent

steroid injections in both knees, and Dr. Arnold recommended right knee replacement.  X-

rays on September 25, 2006 showed that the problem was worsening, and Dr. Knox

agreed with the replacement.  The surgery took place on March 28, 2007.  Her diagnosis

was degenerative joint disease of the right knee.  She underwent an ultrasound and

venous Doppler test on her right lower extremity on April 2, 2007; the findings were normal.

Claimant reported on April 24, 2007 that she was doing well.  On May 23, 2007, she was

discharged from therapy for failing to attend; but she was instructed in home exercise.  She

was discharged from therapy from another provider on August 9, 2007, having successfully

completed the program.  The report of Claimant’s return to Dr. Arnold on August 14, 2007

states that “She loves it.  She is not having any problems.  She is very happy.  She states

it is better than it was before surgery.”

She reported to Dr. Arnold on September 18, 2007 that she fell on August 16, 2007

and landed on both knees.  She felt a pop.  He found that she did not break or tear
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anything in her right knee.  While her left knee arthrosis was aggravated, it was already

starting to settle down.  Arnold on October 2, 2007 wrote that she should only perform a

sit-down job, and not perform any lifting, pushing, pulling, squatting or climbing.

When Claimant returned to Dr. Arnold on March 25, 2008, she was doing very well,

and reported being happy with the knee replacement.  She only reported occasional

episodes of clicking with discomfort.  While her left knee was bothering her, it was not bad

enough for surgery or a shot.  Arnold wrote that she should only have a sit-down job, and

gave her a 37 percent (37%) rating to the lower extremity, or 15 percent (15%) to the

whole person.  As for her left knee, he stated that for future problems a cortisone shot

would be used first.  He added that “[w]hen this stops working, we will replace the knee or

try Viscosupplementation.”  In a questionnaire response to Claimant’s attorney on April 17,

2008, Arnold repeated that the left knee would be replaced “when it gets bad enough.”

She returned to Dr. Arnold on March 10, 2009.  He reported that she was still doing

well.  Claimant reported that she had some swelling of her right leg; she had just returned

from a mission trip to Honduras and “was doing a lot of work down there with a children’s

home.”  Arnold wrote that while the knee replacement would ultimately have to be revised,

at that time it was doing well.  However, he recommended an ultrasound to make sure that

the swelling was not due to a clot.  As for the left knee, he stated that while it would

ultimately need to be replaced as well, it was not bad enough to warrant it yet.  Dr. Arnold

took pains to point out that the condition of each knee was “directly related to a work

incident.”
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A record from Dr. Arnold for March 10, 2009 reflects that a venous Doppler test was

“Denied by W.C.”

Dr. Arnold on April 24, 2009 wrote a letter that reads:

On 4/17/2009, patient contacted my office to call in antibiotics for her
upcoming dental procedure.  This was called in to Sam Alexander Pharmacy
in Flippin, Arkansas.  The medication was denied under workman’s [sic]
compensation coverage.

In regards to patient’s Right Total Knee Arthroplasty, she needs to be
treated prophylactilly [sic] with antibiotics for any type of “invasive”
procedure to include, but not limited to any dental procedure, liver biopsy,
barium enema, genitourinary instrumentation, any infection, bronchoscopy,
sigmoidoscopy, colonoscopy, kidney surgery, vaginal exams and GYN
surgery in order to protect her knee from infection secondary to these
procedures.

On May 7, 2009, Claimant underwent an FCE at Functional Testing Centers, Inc.

She gave a reliable effort, and demonstrated the ability to work in the Light category.  Her

functional abilities showed that she could occasionally lift/carry up to 30 lbs.; frequently

carry up to 15 lbs.; constantly sit, frequently walk, push/pull cart, balance, stoop and stand;

and occasionally climb stairs.

Claimant underwent an independent medical evaluation (“IME”) by Dr. Lowry

Barnes on June 11, 2009.  He reviewed her records, and examined her.  Her right knee

had full extension, and showed no significant effusion.  The left knee also had full

extension, was “absolutely nontender,” and had no instability but mild laxity in flexion.  His

findings were as follows:

1) In your opinion, what is the etiology of reporting increased symptoms,
including left knee pain and right leg swelling?
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She has no left knee pain now.  She also has no right leg swelling
now; both resolved on their own.  I therefore cannot comment on
such.

2) Is the current right knee treatment due to the direct result of
11/22/2003 injury, pre-existing/other medical conditions?  Please
provide opinion and rationale.

At this time, she needs no treatment for her right knee.  She has
already had a knee replacement.  It is functioning adequately for her.

3) Is left knee treatment indicated a direct result of her 11//22/2003
injury or pre-existing pathology/medical conditions?  Please provide
rationale.

She has no left knee symptoms at this time and needs no treatment.

4) Would the need for total knee replacement of her left knee be due to
a direct result of her 11/22/2003 injury or for pre-existing pathology?

She has no symptoms to require left knee replacement, and I do not
think any knee replacement required in the future is a result of her
11/22/2003 injury.

5) Is the need for proposed Doppler study to rule out deep venous
thrombosis indicated as a direct result of her 11/22/2003 injury or
other activities?

She does not need a Doppler study at this time.  Whatever swelling
she had is now fully resolved.

6) Is proposed prophylactic antibiotic treatment indicated as a direct
result of Ms. Hruska’s injury and subsequent total knee replacement?

Certainly, she does need prophylactic antibiotics for all dental
procedures.  This is the recommendation by the American Academy
of Orthopedic Surgeons.  It is a result of her total knee replacement,
which was apparently paid for by worker’s [sic] compensation as part
of her 11/22/2003 injury.  Therefore, this would be worker’s [sic]
compensation related.
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7) Please provide your opinion on extended flight/missionary work
causing increased symptoms, specifically in regards to both right
knee and left knee.

Anybody who has had total knee replacement needs to not sit in a
certain position for too long, especially in flight, or they stand the risk
of blood clot.  This is probably increased in somebody that has had
a total knee replacement.  Certainly, activity can affect pain in either
knee.

8) Based upon client’s report of current activity, what is the average
lifespan for a Stryker total knee?

On average, total knee replacements should last 15 or more years.
Certainly, some last shorter than this and some last longer.

9) Is there any specific treatment indicated as a result of Ms. Hruska’s
11/22/2003 injury?

There is no treatment indicated at this time.

10) Please documented anticipated work restrictions.

Ms. Hruska, in her functional capacity evaluation, was shown to have
the ability to perform occasionally bimanual lift, carry of up to 30
pounds.  “Ms. Hruska is able to perform the following activities on a
constant basis: Reaching immediate left, reaching immediate right,
reach overhead left, reach overhead right, reach with 5 pounds of
weight left or right, handling left to right, bimanual handling fingering
left to right, or bimanual fingering sitting.”

She is also “able to perform the following activities on a frequent
basis:  Walk, carry up to 15 pounds, push cart, pull cart, balance,
stoop, and standing.”  “Ms. Hruska is also able to perform the
following the [sic] activities on an occasional basis:  Carry up to 30
pounds and climb stairs.”

She is unable to do kneeling or crouching activities.

It certainly appears that Ms. Hruska could return to light duty as
described by the Department of Labor.  Any type sedentary job would
be fine for Mr. [sic] Hruska.
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It is my impression that Ms. Hruska had long ago reached maximal
medical improvement from her total knee replacement.  In my opinion,
her left knee problems, which apparently no longer exi[s]t, have
resolved, and she has reached maximal medical improvement in the
left knee as well.

I see no indication for further worker’s [sic] compensation treatment.
A settlement should probably be reached, and she will need
antibiotics for the remainder of her life when having dental
procedures.

Nonmedical Exhibits

The nonmedical records that were introduced at the hearing include the following:

Claimant’s Exhibit 4.  Robert White, MSE, Vocational Specialist, conducted a

vocational evaluation of Claimant on May 5, 2009.  Claimant described her physical

limitations as follows:

Lift and Carry:  20 lbs

Sit:  Two hours maximum

Standing:  15 to 20 minutes with constant shifting 2-3 hours total

Walking:  50 yards

Reach:  all levels difficult except waist

No bending, stooping, kneeling, crouching or squatting

Steps/stairs:  better going up than coming down

Push/pull:  OK from waist up

White wrote:

Realistically, if able to work, she would need an employer to accommodate
the following:  unscheduled breaks, need to lay [sic] down, come in late or
leave early, excessive absences, need to elevate her leg and alternate
sitting and standing, at times at will.
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Because of her past level of activity, I would encourage Patricia to work in
a volunteer capacity.  This would allow her outside activity and involvement
but not dependent upon her meeting a schedule, completing task[s] in a
timely manner, etc. but giving her the flexibility to leave as needed, mis work,
alternate her schedule, or even stop entirely the activity if needed.

I have no recommendations vocationally for Pat and wish her the best in the
future.

Respondents’ Exhibit 1.  The Form AR-N signed by Claimant on December 2, 2003

states that she fell on November 22, 2003 after walking on a dry floor to clock out and then

getting ice and walking to a phone and slipping on a freshly mopped floor.  The exhibit

contains the two lists of duties/restrictions for Claimant while she was at Baxter, including

one signed by her on June 30, 2004 that represents that she can perform all of the duties

of a P.M. Cashier except:

1. Do not lift cases of Soda.

2. Pat may sit on a stool when ringing cash register.

Her January 8, 2005 resignation stated that she was leaving Baxter to work for the new

Wal-Mart Supercenter in Flippin.  The exhibit contains paperwork in connection with her

hiring by Wal-Mart, including her resume and application.  Also included is documentation

in connection with her missionary trips to Honduras.  The background portion  reflects,

inter alia, that she was a real estate agent for 17 years, a therapeutic foster parent from

1991 to 2001,  and was a swimming/scuba instructor for many years.  Her narrative of the

first trip states that she had to have a wheelchair in the airports of Dallas and Miami to

shuttle her between gates because the walk was too far.  Discovery responses reflect that

the first trip was in March 2006 and the second trip to Honduras was from November 1,

2008 to March 1, 2009.  Claimant described her duties on the second trip as follows:
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My volunteer duties included babysitting as a houseparent assistant, making
macaroni and cheese or sandwiches for supper, signing homework, etc.  I
stayed in a modern home and slept in the master bedroom until the house-
parents arrived home.  I didn’t drive for four months or do any lifting.  I rode
with people to church when I could.
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ADJUDICATION

A. Whether the Arkansas Workers’ Compensation Act is constitutional.

As stated above, Claimant filed on October 27, 2009, a “Motion to Recuse and

Notice of Intent to Introduce Evidence at Hearing,” along with correspondence and

numerous attachments.  Therein, she argued, inter alia, that the provisions of the Arkansas

Workers’ Compensation Act that provide for the establishment of administrative law judges

are unconstitutional.  Respondents No. 1 responded on October 29, 2009, contending that

Claimant’s motion is meritless.

The points raised in the motion are identical to those considered and rejected by

the Arkansas Court of Appeals in Long v. Wal-Mart Stores, Inc., 98 Ark. App. 70, 250

S.W.3d 263 (2007), pet. for rev. denied, No. O7-268 (Ark. May 3, 2007).  Claimant has not

sought to distinguish Long or to argue that it should be modified or overruled.  Hence, the

Act is constitutional, and Claimant’s motion is denied.

B. Whether Claimant is entitled to reasonable and necessary medical

treatment.

Claimant has argued that she is entitled to reasonably and necessary treatment of

her compensable bilateral knee injuries.

Arkansas Code Annotated § 11-9-508(a) (Repl. 2002) states that an employer shall

provide for an injured employee such medical treatment as may be necessary in

connection with the injury received by the employee.  Wal-Mart Stores, Inc. v. Brown, 82

Ark. App. 600, 120 S.W.3d 153 (2003).  But employers are liable only for such treatment

and services as are deemed necessary for the treatment of the claimant’s injuries.
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DeBoard v. Colson Co., 20 Ark. App. 166, 725 S.W.2d 857 (1987).  The claimant must

prove by a preponderance of the evidence that medical treatment is reasonable and

necessary for the treatment of a compensable injury.  Brown, supra; Geo Specialty Chem.

v. Clingan, 69 Ark. App. 369, 13 S.W.3d 218 (2000).  What constitutes reasonable and

necessary medical treatment is a question of fact for the Commission.  White Consolidated

Indus. v. Galloway, 74 Ark. App. 13, 45 S.W.3d 396 (2001); Wackenhut Corp. v. Jones,

73 Ark. App. 158, 40 S.W.3d 333 (2001).  “Medical treatments which are required so as

to stabilize or maintain an injured worker are the responsibility of the employer.”  Artex

Hydrophonics, Inc. v. Pippin, 8 Ark. App. 200, 649 S.W.2d 845 (1983).

Under Ark. Code Ann. § 11-9-705(a)(3) (Repl. 2002), Claimant must prove her

entitlement to the relief requested by a preponderance of the evidence.  The term

“preponderance of the evidence” does not mean preponderance in amount, but implies an

overbalancing in weight.  Metropolitan Nat’l Bank v. La Sher Oil Co., 81 Ark. App. 269, 101

S.W.3d 252 (2003)(citing Smith v. Magnet Cove Barium Corp., 212 Ark. 491, 206 S.W.2d

442 (1947)).

After review of the medical records in evidence, I find that all treatment that is

reflected therein as having been administered to Claimant for her bilateral knees on and

after April 23, 2002 is reasonable and necessary.

Claimant has also contended that she is entitled to other treatment.  First, she is

seeking, at the expense of Respondents No. 1, “a venous Doppler test that Dr. Arnold has

recommended and ultrasound of the Claimant’s right lower extremity to rule out a blood

clot.”  Respondents No. 1 have denied liability therefor.  Her records reflect that she
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previously underwent these tests on April 2, 2007; they were normal.  On March 10, 2009,

Dr. Arnold examined Claimant’s right lower extremity and found swelling.  He wrote:  “I

want to get an ultrasound to make sure there is no clot.”  A record from Arnold for this

same date shows that a venous Doppler test was “Denied by W.C.”  Approximately three

months later, on June 11, 2009, Claimant underwent an IME by Dr. Barnes.  He found “no

significant effusion” in the right knee, and wrote: “She does not need a Doppler study at

this time.  Whatever swelling she had is now fully resolved.”  The Commission is

authorized to accept or reject a medical opinion and is authorized to determine its medical

soundness and probative value.  Poulan Weed Eater v. Marshall, 79 Ark. App. 129, 84

S.W.3d 878 (2002); Green Bay Packing v. Bartlett, 67 Ark. App. 332, 999 S.W.2d 692

(1999).  Based upon my review of the evidence, I am more inclined to credit Dr. Barnes’

finding on this point, since it is the more recent one.  Claimant has not proven her

entitlement to these tests.

She has also contended that she is in need of dental work, and needs a

prophylactic antibiotic before this work can be undertaken.  Dr. Arnold recommended this

in his April 24, 2009 letter, and Barnes in his June 11, 2009 report was in agreement on

this point.  I credit this.  I note also that Respondents No. 1 at the beginning of the hearing

stated that they would cover this.  Claimant is thus entitled to it.

However, she has also contented that she is entitled to administration of such

antibiotics for any “invasive” procedure.  Dr. Arnold in his April 2009 letter defined such

procedures to include “any dental procedure, liver biopsy, barium enema, genitourinary

instrumentation, any infection, bronchoscopy, sigmoidoscopy, colonoscopy, kidney
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surgery, vaginal exams and GYN surgery.”  Counsel for Respondents No. 1 at the hearing

declined to take a position on this, stating, “That’s the first time I’ve hear that request

before, so I’m not prepared to stipulate to that.”  While Arnold did recommend antibiotics

in these additional instances, from my review of the records I cannot find where any of

these procedures are pending.  Hence, this issue does not appear to be ripe, but instead

will be considered reserved.

C. Whether Claimant is permanently and totally disabled.

Claimant has asserted that she is permanently and totally disabled.  Respondents

Nos. 1 and 2 dispute this.

The parties have stipulated that Claimant sustained compensable injuries to her

bilateral knees; the right one on April 23, 2002 and November 22, 2003, and the left on

April 23, 2002.  Knee injuries are scheduled ones.  See Ark. Code Ann. § 11-9-521(a)(3)-

(4) (Repl. 2002).  Even if Claimant had only one scheduled compensable injury, that would

not foreclose her entitlement to permanent total disability benefits.  See McDonald v.

Batesville Poultry Equip., 90 Ark. App. 435, 206 S.W.3d 908 (2005).  Arkansas Code

Annotated § 11-9-519(e)(1) (Repl. 2002) defines “permanent total disability” as follows:

“inability, because of compensable injury or occupational disease, to earn any meaningful

wages in the same or other employment.”  A claimant who has sustained a scheduled

injury is limited to the applicable allowances in § 11-9-521, and such benefits cannot be

increased by considering wage-loss factors.  Federal Compress & Whse. v. Risper, 55 Ark.

App. 300, 935 S.W.2d 279 (1996).
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The determination of a witness’ credibility and how much weight to accord to that

person’s testimony are solely up to the Commission.  White v. Gregg Agricultural Ent., 72

Ark. App. 309, 37 S.W.3d 649 (2001).  The Commission must sort through conflicting

evidence and  determine the true facts.  Id.  In so doing, the Commission is not required

to believe the testimony of the claimant or any other witness, but may accept and translate

into findings of fact only those portions of the testimony that it deems worthy of belief.  Id.

Arkansas. Code Annotated § 11-9-102(4)(F)(ii) (Repl. 2002) provides:

(a) Permanent benefits shall be awarded only upon a determination that the
compensable injury was the major cause of the disability or impairment.

(b) If any compensable injury combines with a preexisting disease or
condition or the natural process of aging to cause or prolong disability or a
need for treatment, permanent benefits shall be payable for the resultant
condition only if the compensable injury is the major cause of the permanent
disability or need for treatment.

“Major cause” is more than fifty percent (50%) of the cause, and has to be established by

a preponderance fo the evidence.  Ark. Code Ann. § 11-9-102(14).  “Disability” is the

“incapacity because of compensable injury to earn, in the same or any other employment,

the wages which the employee was receiving at the time of the compensable injury.”  Id.

§ 11-9-102(8).

The evidence before me shows that Claimant is 68 years old and has a high school

degree.  She was a real estate broker for 17 years, and let her license lapse as she ran

a home for troubled boys for over ten years.  As part of that job, she provided counseling.

Since leaving that line of work, her employment has been in the food service/retail sector,

including stints at Respondent Baxter’s cafeteria, Wal-Mart, and an Exxon convenience

store.  While employed at Baxter in April 23, 2002, Claimant slipped and fell, suffering
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compensable meniscal tears in both knees.  She underwent bilateral arthroscopies on

August 21, 2002.  Thereafter, she underwent physical therapy.  On December 19, 2002,

she was discharged with an impairment rating of two percent (2%) to each lower extremity,

or two percent (2%)  to the body as a whole.  Dr. Knox, her surgeon, gave her a permanent

restriction of no lifting cases of soda.  Baxter accommodated this.

Claimant again suffered a compensable injury to the right knee on November 22,

2003 when she again slipped while at work at Baxter and again tore her meniscus.  On

January 14, 2004, Dr. Knox performed an arthroscopic partial medial meniscectomy.  She

reported that her knee was swelling each afternoon.  Knox permitted her to return to work

on April 27, 2004.  Dr. Bailey wrote that she needed a stool to use at work.  While her

employer did not provide her with a stool to perform her head cashier duties, she was

permitted to use one that she brought from home.  Baxter also accommodated her lifting

and stand/walk restrictions.  Bailey continued the sitting restriction to the end of July 2004.

In February 2005, she resigned from Baxter because she wanted to work closer to

home, in the new Wal-Mart Supercenter in Flippin.  In April 2005, Claimant again began

to suffer from right knee pain.  This was shown to be osteoarthritis in the medial joint.  Dr.

Knox asked Wal-Mart to permit Claimant to use a stool at her register as needed.  She

reported to the physical therapist on July 1, 2005 that she was ambulating independently

and was able to perform her work duties.  Knox gave her an impairment rating of seven

percent (7%) to the lower extremity, or three percent (3%) to the whole person, on

September 9, 2005, and stated that she might ultimately need a total knee arthroplasty.
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Claimant changed from Dr. Knox to Dr. Arnold, and she saw the latter in January

2006 with complaints of bilateral knee pain.  Her left knee had early medial joint space

narrowing, while her right was found to have degenerative joint disease approaching bone-

on-bone contact, and she underwent treatment of injections, therapy and anti-

inflammatories.  These were unsuccessful, and Claimant underwent a right knee

replacement on March 28, 2007.  She successfully completed therapy and was discharged

from it on August 9, 2007.

Claimant went on a week-long mission trip to Honduras in March 2006.  In August

or September of 2006, Claimant left Wal-Mart because the cement floor was bothering her

and because they would not let her switch from full to part-time duty.  Earlier, her job had

been switched from that of cashier to inventory control.  Ultimately, she was provided other

duties.  Claimant went to work for a convenience store for 15 hours a week.  She did not

return to this job, however, after the knee replacement.

Claimant reported falling on August 16, 2007 and landing on both knees, feeling a

pop.  Dr. Arnold found no break or tear in the right knee, and that her left knee arthrosis

was aggravated but was settling down.  He gave her restrictions on October 2, 2007 that

she could only perform a sit-down job, and could not do any lifting, pushing, pulling,

squatting or climbing.  She reported to Arnold on March 25, 2008 that she was happy with

the knee replacement and was doing very well, with only occasion episodes of clicking with

discomfort.  He wrote that she should only have a job involving sitting, and gave her an

impairment rating of 37 percent (37%) to the lower extremity, or 15 percent (15%) to the

whole person.
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Claimant became a volunteer at Baxter, delivering menus and attending to patients

one day a week.  In November 2008, she returned to Honduras for a four-month stint,

which she described as being a “glorified baby-sitter.”  When she returned in March 2009,

she reported to Dr. Arnold that she had some right leg swelling, and reported that she

done a lot of work with a children’s home in Honduras.  He found that the knee

replacement was still doing well, and that while the left would ultimately need replacement

as well, it was not serious enough to warrant it yet.

Based on White’s May 5, 2009 vocational evaluation, he found that he could not

offer her any recommendations except that she serve strictly as a volunteer–where her

need for flexibility in the work environment could be accommodated.  Only two days later,

however, an FCE showed that Claimant, who gave a reliable effort, showed the ability to

work to a greater capacity than that found by White.  She demonstrated the ability to work

in the Light category–inter alia, to occasionally lift/carry up to 30 lbs.; frequently carry up

to 15 lbs.; constantly sit, frequently walk, push/pull cart, balance, stoop and stand; and

occasionally climb stairs.

Dr. Barnes’ IME on June 11, 2009–the most recent medical record in

evidence–reflects that Claimant’s right knee had full extension and no significant effusion,

and the left was “absolutely nontender,” with no instability but mild laxity in flexion.  He

opined that she had no left knee pain, no right leg swelling, and that she needed no

treatment of either knee at that time.  Barnes added that based on her FCE, she could

“return to light duty” and that “any sedentary job would be fine for [her].”
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Claimant has testified that she has no interest in job placement assistance or

vocational rehabilitation.  She is drawing Social Security benefits.  According to her and

her witnesses, she often has knee pain and limps, and elevates her legs when sitting.

Sleeping is difficult for her.  It is certainly true that Claimant’s knee condition is

challenging.  But her demonstrated ability to continue working in the Light category, based

on the reliable results of her FCE (which I credit over White’s findings) and Dr. Barnes’

IME opinion (which I also credit), along with Barnes’ belief finding that she is not currently

in need of treatment, shows that she is capable of returning to a cashier-type position that

she had at Baxter and Wal-Mart.  This does not even take into account her ability to return

to her previous career as a real estate broker.  With use of a stool, which both Baxter and

Wal-Mart permitted, she was able to function as a cashier.  I note that while Claimant was

given a permanent restriction of not lifting cases of soda, she admitted that currently she

lifts up to 40 pounds in the course of doing tasks around her home.  Currently, she takes

no prescription medication.  She takes care of her property, using a tractor to mow her

yard.  She gardens, and can even run a chainsaw.  Claimant wishes to become a full-time

missionary–which is certainly laudable–and has shown that she can still earn meaningful

wages in the same or similar employment that she has previously held.

After weighing all of the foregoing evidence in light of the law, I find that she has not

proven by a preponderance of the evidence that she is permanently and totally disabled.

D. Whether Second Injury Fund liability exists under these claims.

The Second Injury Trust Fund is a special fund designed to ensure that an employer

employing a handicapped worker will not, in the event that the worker suffers an injury on
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the job, be held liable for a greater disability or impairment than actually occurred while the

worker was in his employment.  Ark. Code Ann. § 11-9-525(a)(1).  However, the Fund is

only liable if three elements are present.  First, the claimant must have suffered a

compensable injury at her present place of employment.  Second, prior to that injury the

claimant must have had a permanent partial disability or impairment.  Third, the disability

or impairment must have combined with the recent compensable injury to produce the

current disability status.  See id. § 11-9-525(b); Mid-State Const. Co. v. Second Injury

Fund, 295 Ark. 1, 746 S.W.2d 539 (1988).

Because I have find that Claimant has not proven that she is permanently and

totally disabled, this issue is moot and will not be addressed.

E. Whether Claimant is entitled to a controverted attorney’s fee.

Again, because Claimant has not proven that she is permanently and totally

disabled–the only indemnity benefits she is seeking herein–the issue of her entitlement to

a controverted attorney’s fee is likewise moot and will not be addressed.

CONCLUSION AND AWARD

Judgment is hereby entered in accordance with the findings of fact and conclusions

of law set forth above.  All accrued sums shall be paid in a lump sum without discount, and

this award shall earn interest at the legal rate until paid, pursuant to Ark. Code Ann. § 11-

9-809 (Repl. 2002).  See Couch v. First State Bank of Newport, 49 Ark. App. 102, 898

S.W.2d 57 (1995).

IT IS SO ORDERED.
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________________________________
Hon. O. Milton Fine II
Administrative Law Judge


