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I.  BACKGROUND

This matter comes before the Commission on Respondent’s motion to

dismiss.  A hearing on the motion was conducted on March 2, 2010, in Batesville,

Arkansas.  Claimant, pro se, failed to appear.  Respondent was represented at the

hearing by Mr. Glenn Lovett, Jr., Attorney at Law, of Jonesboro, Arkansas.  The

documentary record consists of Respondents’ Exhibit 1, pleadings and

correspondence pertaining to the claim, comprised of 12 numbered pages.  Also,

without objection from Respondents, the entire Commission file on the instant claim

has been incorporated by reference.

On May 6, 2009, Claimant filed a Form AR-C with the Commission.  Therein,

alleged that he sustained a work-related injury on April 14, 2009.  His allegations

read as follows:
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I was loading wood onto [a] forklift when my hand started hurting.  I
looked down and took my glove off and seen [sic] my finger had a red
mark.  The next day it swelled so I went and told Terry Hipp.  He called
AID and they told me to come feel [sic] out the paper work the next
day.  That night, it swelled so ad I had to go to the emergency room.

On May 8, 2009, Respondents filed a Form AR-2 with the Commission, in which they

stated that they were controverted the claim in its entirety on the basis that there was

“NOT SUFFICIENT EVIDENCE TO SUPPORT A WORK RELATED INJURY.”

Claimant sent a handwritten letter to the Commission on May 14, 2009, which was

received on May 21, 2009.  Therein, he stated:  “I don’t think this was a fair ruling.

I would like to have a hearing on this case.”  An attempt to set up a legal advisor

conference failed, so the file was assigned to me to conduct a hearing.  Prehearing

questionnaires were sent to the parties on June 9, 2009.  A response from Claimant

was not forthcoming, so on July 1, 2009 I sent him a letter by first-class and certified

mail, instructing him that if he did not file his questionnaire response within 15 days,

I would assume that he had withdrawn his hearing request and would return the file

to the Commission’s general files.  A “Dest Boren” signed for the certified letter on

July 2, 2009, and the first-class letter was never returned.  Nonetheless, a response

was not forthcoming, so on July 17, 2009 the file was returned to the Commission’s

general files.

No further activity took place on the claim until December 23, 2009, when

Respondents filed a motion to dismiss along with a memorandum in support thereof.

Therein, they contended that dismissal was warranted under Ark. Code Ann. § 11-9-

702(a)(4) (Repl. 2002) because Claimant failed to take action on the claim within the
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preceding six months.  On December 29, 2009, I sent Claimant a letter by certified

mail, informing him that he had 15 days to respond to the motion and object to

dismissal.  The letter also stated that if he did not respond within that time frame, I

would interpret his silence as a waiver of his right to a hearing on the motion and as

a lack of objection to a dismissal of the claim without prejudice.  The letter went

unclaimed, and was eventually returned to the Commission on January 26, 2010.

On January 22, 2010, I wrote the parties, informing them of the scheduling of

a hearing on the motion to dismiss for March 2, 2010 at 9:45 a.m. at the Old Post

Office Building in Batesville.  The letter was sent via certified and first-class mail.

Respondents’ counsel signed for the certified letter on January 25, 2010, while

Claimant did so on January 27, 2010.  Moreover, I note that the first-class letter sent

to Claimant at the same address was not returned to the Commission.

At the hearing, Claimant failed to appear; but Respondent appeared through

counsel and argued for dismissal of the claim under Ark. Code Ann. § 11-9-702(a)(4)

(Repl. 2002).

II.  FINDINGS OF FACT AND CONCLUSIONS OF LAW

After reviewing the record as a whole, to include documents and other matters

properly before the Commission, the following findings of fact and conclusions of law

are hereby made in accordance with Ark. Code Ann. § 11-9-704 (Repl. 2002):

1. The Arkansas Workers’ Compensation Commission has jurisdiction

over this claim.
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2. The parties were provided reasonable notice of the motion to dismiss

and of the hearing thereon under AWCC R. 099.13.

3. Claimant did not make a bona fide request for a hearing within six

months of the filing of his claim.

4. Claimant has failed to prosecute his claim.

5. Dismissal of this claim without prejudice is thus warranted under both

Ark. Code Ann. § 11-9-702(a)(4) (Supp. 2007) and AWCC R. 099.13.

III.  DISCUSSION

Arkansas Code Annotated § 11-9-702(a)(4) (Supp. 2007) provides as follows:

If within six (6) months after the filing of a claim for compensation, no
bona fide request for a hearing has been made with respect to the
claim, the claim may, upon motion and after hearing, be dismissed
without prejudice to the refiling of the claim within limitation periods
specified in subdivisions (a)(1)-(3) of this section.

In addition, AWCC R. 099.13 reads:

Upon meritorious application to the Commission from either party in an
action pending before the Commission, requesting that the claim be
dismissed for want of prosecution, the Commission may, upon
reasonable notice to all parties, enter an order dismissing the claim for
want of prosecution.

See generally Johnson v. Triple T Foods, 55 Ark. App. 83, 85, 929 S.W.2d 730

(1996)(discussing both provisions).

As shown by the evidence recounted above, the parties were given

reasonable notice of the motion to dismiss and of the March 2, 2010 hearing

thereon.  Claimant has not requested a hearing or taken any other action in pursuit

of this fully controverted claim since his May 14, 2009 mailing.  Claimant’s failure to
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respond to multiple communications by the Commission since sending that hearing

request shows that it was not made in good faith.  Hence, dismissal of the instant

claim is warranted under both § 11-9-702(a)(4) and Rule 13.

That leaves the question of whether the dismissal should be with or without

prejudice.  The Commission possesses the authority to dismiss claims with

prejudice.  Loosey v. Osmose Wood Preserving Co., 23 Ark. App. 137, 744 S.W.2d

402 (1988).  This includes claims dismissed under Rule 13.  Johnson, 55 Ark. App.

83, 929 S.W.2d 730.  In Abo v. Kawneer Co., 2005 AWCC 226, Claim No. F404774

(Full Commission Opinion filed November 15, 2005), the Commission wrote:  “In

numerous past decisions, this Commission and the Appellate Courts have expressed

a preference for dismissals without prejudice.”  (emphasis added)(citing Professional

Adjustment Bureau v. Strong, 75 Ark. 249, 629 S.W.2d 284 (1982)).  Respondents

at the hearing asked for a dismissal with prejudice.  Based upon the foregoing, the

dismissal of this claim should be and hereby is entered without prejudice.

IT IS SO ORDERED.

________________________________
O. MILTON FINE II
Administrative Law Judge


